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Certificate of Construction Completion (COCC)

(Submit one for each Prime Construction Contract)

Grant Recipient: TxCDBG Contract No:

This is to certify that all construction work has been completed and a final inspection of the

project described below was conducted on the __ day of . Contract was entered

into on the day of , between the city/county of
and for the construction of

This is to further certify that:

1. The work has been completed in accordance with the plans and specifications and all
amendments, change orders and supplemental agreements thereto.

2. The sum of $ . has been deducted from the final payment to the Contractor in
accordance with any contract liquidated damages requirements, separate from any liquidated
damages resulting from Davis-Bacon compliance.

3. All programmatic requirements have been met, all claims and disputes have been settled, all
warranties have been received, and all liens have been released.

4. The Contractor has presented on behalf of itself and its sureties, satisfactory evidence that he
or she will repair, replace and rectify any faulty workmanship and/or materials discovered in the
work within a period of 12 months from this date, as provided in the Contract.

5. All bills for materials, apparatus, fixtures, machinery, labor, and equipment used in connection
with the construction of this project have been fully paid.

6. Amount of Original Contract
Cumulative Change Orders
Final Amount of Contract
Less Previous Payments
Less Deductions (from #2 above)
FINAL PAYMENT (Balance)

€A N N N N P

7. The Final Payment above is now due and payable.

Certified by the following Engineer, Contractor, and Chief Elected Official/Designee:

Engineer Chief Elected Official/Designee

Title Title

Firm City / County

Contractor

Title

Firm

09/01/2018
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Title 29 — Subtitle A — Part 3
Title 29: Labor

Title 29 — Subtitle A — Part 3

Title 29; Labor

PART 3—CONTRACTORS AND SUBCONTRACTORS ON PUBLIC BUILDING OR PUBLIC WORK FINANCED IN
WHOLE OR IN PART BY LOANS OR GRANTS FROM THE UNITED STATES

Contents

§3.1 Purpose and scope.
§3.2 Definitions.

§3.3 Weekly statement with respect to payment of wages.

§3.4 Submission of weekly statements and the preservation and inspection of weekly payroll records.
§3.5 Payroll deductions permissible without application to or approval of the Secretary of Labor.

§3.6 Payroll deductions permissible with the approval of the Secretary of Labor.

§3.7 Applications for the approval of the Secretary of Labor.

§3.8 Action by the Secretary of Labor upon applications.

§3.9 Prohibited payroll deductions.

§3.10 Methods of payment of wages.

§3.11 Regulations part of contract.

AUTHORITY: R.S. 161, sec. 2, 48 Stat. 848; Reorg. Plan No. 14 of 1950, 64 Stat. 1267; 5 U.S.C. 301; 40 U.S.C. 3145;
Secretary's Order 01-2008; and Employment Standards Order No. 2001-01.

[ SOURCE: 29 FR 97, Jan. 4, 1964, unless otherwise noted.

t Back to Top
[ §3.1 Purpose and scope.

This part prescribes “anti-kickback” regulations under section 2 of the Act of June 13, 1934, as amended (40 U.S.C.
276¢), popularly known as the Copeland Act. This part applies to any contract which is subject to Federal wage standards
and which is for the construction, prosecution, completion, or repair of public buildings, public works or buildings or works

‘ financed in whole or in part by loans or grants from the United States. The part is intended to aid in the enforcement of the
minimum wage provisions of the Davis-Bacon Act and the various statutes dealing with federally assisted construction that
contain similar minimum wage provisions, including those provisions which are not subject to Reorganization Plan No. 14
(e.g., the College Housing Act of 1950, the Federal Water Pollution Control Act, and the Housing Act of 1959), and in the
enforcement of the overtime provisions of the Contract Work Hours Standards Act whenever they are applicable to
construction work. The part details the obligation of contractors and subcontractors relative to the weekly submission of
statements regarding the wages paid on work covered thereby; sets forth the circumstances and procedures governing
the making of payroll deductions from the wages of those employed on such work; and delineates the methods of payment
| permissible on such work.

t Back to Top
§3.2 Definitions.
As used in the regulations in this part:

(a) The terms building or work generally include construction activity as distinguished from manufacturing, furnishing
of materials, or servicing and maintenance work. The terms include, without limitation, buildings, structures, and
improvements of all types, such as bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers, mains,
powerlines, pumping stations, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, and canals; dredging, shoring, scaffolding, drilling, blasting, excavating, clearing, and landscaping.
. Unless conducted in connection with and at the site of such a building or work as is described in the foregoing sentence,
the manufacture or furnishing of materials, articles, supplies, or equipment (whether or not a Federal or State agency
acquires title to such materials, articles, supplies, or equipment during the course of the manufacture or furnishing, or
owns the materials from which they are manufactured or furnished) is not a building or work within the meaning of the
regulations in this part.
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(b) The terms construction, prosecution, completion, or repair mean all types of work done on a particular building or
work at the site thereof, including, without limitation, altering, remodeling, painting and decorating, the transporting of
materials and supplies to or from the building or work by the employees of the construction contractor or construction
subcontractor, and the manufacturing or furnishing of materials, articles, supplies, or equipment on the site of the building
or work, by persons employed at the site by the contractor or subcontractor.

(c) The terms public building or public work include building or work for whose construction, prosecution, completion,
or repair, as defined above, a Federal agency is a contracting party, regardless of whether title thereof is in a Federal
agency.

(d) The term building or work financed in whole or in part by loans or grants from the United States includes building
or work for whose construction, prosecution, completion, or repair, as defined above, payment or part payment is made
directly or indirectly from funds provided by loans or grants by a Federal agency. The term includes building or work for
which the Federal assistance granted is in the form of loan guarantees or insurance.

(e) Every person paid by a contractor or subcontractor in any manner for his labor in the construction, prosecution,
completion, or repair of a public building or public work or building or work financed in whole or in part by loans or grants
from the United States is employed and receiving wages, regardless of any contractual relationship alleged to exist
between him and the real employer.

(f) The term any affiliated person includes a spouse, child, parent, or other close relative of the contractor or
subcontractor; a partner or officer of the contractor or subcontractor; a corporation closely connected with the contractor or
subcontractor as parent, subsidiary, or otherwise, and an officer or agent of such corporation.

(9) The term Federal agency means the United States, the District of Columbia, and all executive departments,
independent establishments, administrative agencies, and instrumentalities of the United States and of the District of
Columbia, including corporations, all or substantially all of the stock of which is beneficially owned by the United States, by
the District of Columbia, or any of the foregoing departments, establishments, agencies, and instrumentalities.

[29 FR 97, Jan. 4, 1964, as amended at 38 FR 32575, Nov. 27, 1973]
t Backto Top
§3.3 Weekly statement with respect to payment of wages.

(a) As used in this section, the term employee shall not apply to persons in classifications higher than that of laborer
or mechanic and those who are the immediate supervisors of such employees,

(b) Each contractor or subcontractor engaged in the construction, prosecution, completion, or repair of any public
building or public work, or building or work financed in whole or in part by loans or grants from the United States, shall
furnish each week a statement with respect to the wages paid each of its employees engaged on work covered by this
part 3 and part 5 of this title during the preceding weekly payroll period. This statement shall be executed by the contractor
or subcontractor or by an authorized officer or employee of the contractor or subcontractor who supervises the payment of {
wages, and shall be on the back of Form WH 347, “Payroll (For Contractors Optional Use)" or on any form with identical |
wording. Copies of Form WH 347 may be obtained from the Government contracting or sponsoring agency or from the
Wage and Hour Division Web site at http:/Awww. dol. gov/esatvhd/forms/wh347instr.htm or its successor site.

(c) The requirements of this section shall not apply to any contract of $2,000 or less.

(d) Upon a written finding by the head of a Federal agency, the Secretary of Labor may provide reasonable
limitations, variations, tolerances, and exemptions from the requirements of this section subject to such conditions as the
Secretary of Labor may specify.

[29 FR 97, Jan. 4, 1964, as amended at 33 FR 10186, July 17, 1968; 47 FR 23679, May 28, 1982; 73 FR 77511, Dec. 19, 2008]
t Back to Top
§3.4 Submission of weekly statements and the preservation and inspection of weekly payroll records.

(a) Each weekly statement required under §3.3 shall be delivered by the contractor or subcontractor, within seven
days after the regular payment date of the payroll period, to a representative of a Federal or State agency in charge at the
site of the building or work, or, if there is no representative of a Federal or State agency at the site of the building or work,
the statement shall be mailed by the contractor or subcontractor, within such time, to a Federal or State agency
contracting for or financing the building or work. After such examination and check as may be made, such statement, or a
copy thereof, shall be kept available, or shall be transmitted together with a report of any violation, in accordance with
applicable procedures prescribed by the United States Department of Labor.

(b) Each contractor or subcontractor shall preserve his weekly payroll records for a period of three years from date of
completion of the contract. The payroll records shall set out accurately and completely the name and address of each
laborer and mechanic, his correct classification, rate of pay, daily and weekly number of hours worked, deductions made,
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and actual wages paid. Such payroll records shall be made available at all times for inspection by the contracting officer or
his authorized representative, and by authorized representatives of the Department of Labor.

(Reporting and recordkeeping requirements in paragraph (b) have been approved by the Office of Management and Budget under
control number 1215-0017)

[29 FR 97, Jan. 4, 1964, as amended at 47 FR 145, Jan. 5, 1982]
t Back to Top
§3.5 Payroll deductions permissible without application to or approval of the Secretary of Labor.

Deductions made under the circumstances or in the situations described in the paragraphs of this section may be
made without application to and approval of the Secretary of Labor:

(a) Any deduction made in compliance with the requirements of Federal, State, or local law, such as Federal or State
withholding income taxes and Federal social security taxes.

(b) Any deduction of sums previously paid to the employee as a bona fide prepayment of wages when such
prepayment is made without discount or interest. A bona fide prepayment of wages is considered to have been made only
when cash or its equivalent has been advanced to the person employed in such manner as to give him complete freedom
of disposition of the advanced funds.

(c) Any deduction of amounts required by court process to be paid to another, unless the deduction is in favor of the
contractor, subcontractor, or any affiliated person, or when collusion or collaboration exists.

(d) Any deduction constituting a contribution on behalf of the person employed to funds established by the employer
or representatives of employees, or both, for the purpose of providing either from principal or income, or both, medical or
hospital care, pensions or annuities on retirement, death benefits, compensation for injuries, iliness, accidents, sickness,
or disability, or for insurance to provide any of the foregoing, or unemployment benefits, vacation pay, savings accounts,
or similar payments for the benefit of employees, their families and dependents: Provided, however, That the following
standards are met:

(1) The deduction is not otherwise prohibited by law;
(2) Itis either:

(i) Voluntarily consented to by the employee in writing and in advance of the period in which the work is to be done
and such consent is not a condition either for the obtaining of or for the continuation of employment, or

(ii) provided for in a bona fide collective bargaining agreement between the contractor or subcontractor and
representatives of its employees;

(3) No profit or other benefit is otherwise obtained, directly or indirectly, by the contractor or subcontractor or any
affiliated person in the form of commission, dividend, or otherwise; and

(4) The deductions shall serve the convenience and interest of the employee.

(e) Any deduction contributing toward the purchase of United States Defense Stamps and Bonds when voluntarily
authorized by the employee.

(f) Any deduction requested by the employee to enable him to repay loans to or to purchase shares in credit unions
organized and operated in accordance with Federal and State credit union statutes.

(g) Any deduction voluntarily authorized by the employee for the making of contributions to governmental or quasi-
governmental agencies, such as the American Red Cross.

(h) Any deduction voluntarily authorized by the employee for the making of contributions to Community Chests, United
Givers Funds, and similar charitable organizations.

(i) Any deductions to pay regular union initiation fees and membership dues, not including fines or special
assessments: Provided, however, That a collective bargaining agreement between the contractor or subcontractor and
representatives of its employees provides for such deductions and the deductions are not otherwise prohibited by law.

() Any deduction not more than for the “reasonable cost” of board, lodging, or other facilities meeting the
requirements of section 3(m) of the Fair Labor Standards Act of 1938, as amended, and part 531 of this title. When such a
deduction is made the additional records required under §516.25(a) of this title shall be kept.

(k) Any deduction for the cost of safety equipment of nominal value purchased by the employee as his own property
for his personal protection in his work, such as safety shoes, safety glasses, safety gloves, and hard hats, if such
equipment is not required by law to be furnished by the employer, if such deduction is not violative of the Fair Labor
Standards Act or prohibited by other law, if the cost on which the deduction is based does not exceed the actual cost to

httn:/amant aefr anvierai_hin/tavt 1dvOean—Aiu& Prnada=20.1 1 1 1 4

VOL. 52 PAGE 367

“>

P N



¢CFR — Code of Federal Regulations Page 4 of :{

the employer where the equipment is purchased from him and does not include any direct or indirect monetary return to
the employer where the equipment is purchased from a third person, and if the deduction is either

(1) Voluntarily consented to by the employee in writing and in advance of the period in which the work is to be done
and such consent is not a condition either for the obtaining of employment or its continuance; or

(2) Provided for in a bona fide collective bargaining agreement between the contractor or subcontractor and
representatives of its employees.

[29FR 97, Jan. 4, 1964, as amended at 36 FR 9770, May 28, 1971]
£ Backto Top
§3.6 Payroll deductions permissible with the approval of the Secretary of Labor.

Any contractor or subcontractor may apply to the Secretary of Labor for permission to make any deduction not
permitted under §3.5. The Secretary may grant permission whenever he finds that:

(a) The contractor, subcontractor, or any affiliated person does not make a profit or benefit directly or indirectly from
the deduction either in the form of a commission, dividend, or otherwise;

(b) The deduction is not otherwise prohibited by law;

(c) The deduction is either (1) voluntarily consented to by the employee in writing and in advance of the period in
which the work is to be done and such consent is not a condition either for the ebtaining of employment or its continuance,
or (2) provided for in a bona fide collective bargaining agreement between the contractor or subcontractor and
representatives of its employees; and

(d) The deduction serves the convenience and interest of the employee.
t Back to Top 1
§3.7 Applications for the approval of the Secretary of Labor.

Any application for the making of payroll deductions under §3.6 shall comply with the requirements prescribed in the
following paragraphs of this section:

(a) The application shall be in writing and shall be addressed to the Secretary of Labor.

(b) The application need not identify the contract or contracts under which the work in question is to be performed.
Permission will be given for deductions on all current and future contracts of the applicant for a period of 1 year. A renewal
of permission to make such payroll deduction will be granted upon the submission of an application which makes
reference to the original application, recites the date of the Secretary of Labor's approval of such deductions, states
affirmatively that there is continued compliance with the standards set forth in the provisions of §3.6, and specifies any
conditions which have changed in regard to the payroll deductions.

(c) The application shall state affirmatively that there is compliance with the standards set forth in the provisions of
§3.6. The affirmation shall be accompanied by a full statement of the facts indicating such compliance. {

(d) The application shall include a description of the proposed deduction, the purpose to be served thereby, and the
classes of laborers or mechanics from whose wages the proposed deduction would be made.

(e) The application shall state the name and business of any third person to whom any funds obtained from the
proposed deductions are to be transmitted and the affiliation of such person, if any, with the applicant.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR 9771, May 28, 1971]
t Backto Top L
§3.8 Action by the Secretary of Labor upon applications.

The Secretary of Labor shall decide whether or not the requested deduction is permissible under provisions of §3.6; |
and shall notify the applicant in writing of his decision.

t Backto Top
§3.9 Prohibited payroll deductions.

Deductions not elsewhere provided for by this part and which are not found to be permissible under §3.6 are
prohibited.

t Back to Top
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§3.10 Methods of payment of wages. />

The payment of wages shall be by cash, negotiable instruments payable on demand, or the additional forms of
compensation for which deductions are permissible under this part. No other methods of payment shall be recognized on
work subject to the Copeland Act.

t Backto Top

§3.11 Regulations part of contract.

[ All contracts made with respect to the construction, prosecution, completion, or repair of any public building or public
work or building or work financed in whole or in part by loans or grants from the United States covered by the regulations
in this part shall expressly bind the contractor or subcontractor to comply with such of the regulations in this part as may

[ be applicable. In this regard, see §5.5(a) of this subtitle.

l t Back to Top

! Need assistance?
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Federal Labor Standards Provisions

: rd
U.S. Department of Housing )

and Urban Development
Office of Labor Relations

Applicability

The Project or Program to which the construction work
covered by this contract pertains is being assisted by the
United States of America and the following Federal Labor
Standards Provisions are included in this Contract
pursuant to the provisions applicable to such Federal
assistance.

A. 1. (i) Minimum Wages. All laborers and mechanics
employed or working upon the site of the work, will be paid
unconditionally and not less often than once a week, and
without subsequent deduction or rebate on any account
(except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the
Copeland Act (29 CFR Part 3), the full amount of wages
and bona fide fringe benefits (or cash equivalents thereof)
due at time of payment computed at rates not less than
those contained in the wage determination of the Secretary
of Labor which is attached hereto and made a part hereof,
regardless of any contractual relationship which may be
alleged to exist between the contractor and such laborers
and mechanics. Contributions made or costs reasonably
anticipated for bona fide fringe benefits under Section
I(b)(2) of the Davis-Bacon Act on behalf of laborers or
mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of 29 CFR 5.5(a)(1
)(iv); also, regular contributions made or costs incurred for
more than a weekly period (but not less often than
quarterly) under plans, funds, or programs, which cover the
particular weekly period, are deemed to be constructively
made or incurred during such weekly period.

Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination
for the classification of work actually performed, without
regard to skill, except as provided in 29 CFR 5.5(a)(4).
Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for
each classification for the time actually worked therein:
Provided, That the employer's payroll records accurately
set forth the time spent in each classification in which work
is performed. The wage determination (including any
additional classification and wage rates conformed under
29 CFR 5.5(a)(1)(ii) and the Davis-Bacon poster (WH-1321)
shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and
accessible, place where it can be easily seen by the
workers.

(ii) (a) Any class of laborers or mechanics which is not
listed in the wage determination and which is to be
employed under the contract shall be classified in
conformance with the wage determination. HUD shall
approve an additional classification and wage rate and
fringe benefits therefor only when the following criteria
have been met:

(1) The work to be performed by the classification
requested is not performed by a classification in the wage
determination; and

(2) The classification is utilized in the area by the
construction industry; and

(3) The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the wage
rates contained in the wage determination.

(b) If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their
representatives, and HUD or its designee agree on the
classification and wage rate (including the amount
designated for fringe benefits where appropriate), a report
of the action taken shall be sent by HUD or its designee to
the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Department of
Labor, Washington, D.C. 20210. The Administrator, or an
authorized representative, will approve, modify, or
disapprove every additional classification action within 30
days of receipt and so advise HUD or its designee or will
notify HUD or its designee within the 30-day period that
additional time is necessary. (Approved by the Office of
Management and Budget under OMB control number 1215-
0140.)

(c) In the event the contractor, the laborers or mechanics
to be employed in the classification or their
representatives, and HUD or its designee do not agree on
the proposed classification and wage rate (including the
amount designated for fringe benefits, where appropriate),
HUD or its designee shall refer the questions, including the
views of all interested parties and the recommendation of
HUD or its designee, to the Administrator for
determination. The Administrator, or an authorized
representative, will issue a determination within 30 days of
receipt and so advise HUD or its designee or will notify
HUD or its designee within the 30-day period that
additional time is necessary, (Approved by the Office of
Management and Budget under OMB Control Number
1215-0140.)

(d) The wage rate (including fringe benefits where
appropriate) determined pursuant to subparagraphs
(1)(ii)(b) or (c) of this paragraph, shall be paid to all
workers performing work in the classification under this
contract from the first day on which work is performed in
the classification.

(iii) Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a
fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe benefit
or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee
or other third person, the contractor may consider as part

Previous editions are obsolete
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of the wages of any laborer or mechanic the amount of any
costs reasonably anticipated in providing bona fide fringe
benefits under a plan or program, Provided, That the
Secretary of Labor has found, upon the written request of
the contractor, that the applicable standards of the Davis-
Bacon Act have been met. The Secretary of Labor may
require the contractor to set aside in a separate account
assets for the meeting of obligations under the plan or
program. (Approved by the Office of Management and
Budget under OMB Control Number 1215-0140.)

2. Withholding. HUD or its designee shall upon its own
action or upon written request of an authorized
representative of the Department of Labor withhold or
cause to be withheld from the contractor under this
contract or any other Federal contract with the same
prime contractor, or any other Federally-assisted contract
subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor so much of the
accrued payments or advances as may be considered
necessary to pay laborers and mechanics, including
apprentices, trainees and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract In the event of failure to pay any
laborer or mechanic, including any apprentice, trainee or
helper, employed or working on the site of the work, all or
part of the wages required by the contract, HUD or its
designee may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be
necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such
violations have ceased. HUD or its designee may, after
written notice to the contractor, disburse such amounts
withheld for and on account of the contractor or
subcontractor to the respective employees to whom they
are due. The Comptroller General shall make such
disbursements in the case of direct Davis-Bacon Act
contracts.

3. (i) Payrolls and basic records. Payrolls and basic
records relating thereto shall be maintained by the
contractor during the course of the work preserved for a
period of three years thereafter for all laborers and
mechanics working at the site of the work. Such records
shall contain the name, address, and social security
number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates
of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents thereof of the types described
in Section I(b)(2)(B) of the Davis-bacon Act), daily and
weekly number of hours worked, deductions made and
actual wages paid. Whenever the Secretary of Labor has
found under 29 CFR 5.5 (a)(1 )(iv) that the wages of any
laborer or mechanic include the amount of any costs
reasonably anticipated in providing benefits under a plan
or program described in Section I(b)(2)(B) of the Davis-
Bacon Act, the contractor shall maintain records which
show that the commitment to provide such benefits is
enforceable, that the plan or program is financially
responsible, and that the plan or program has been

communicated in writing to the laborers or mechanics
affected, and records which show the costs anticipated or
the actual cost incurred in providing such benefits.
Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the
applicable programs. (Approved by the Office of
Management and Budget under OMB Control Numbers
1215-0140 and 1215-0017.)

(ii) (@) The contractor shall submit weekly for each week in
which any contract work is performed a copy of all payrolls
to HUD or its designee if the agency is a party to the
contract, but if the agency is not such a party, the
contractor will submit the payrolls to the applicant sponsor,
or owner, as the case may be, for transmission to HUD or
its designee. The payrolls submitted shall set out
accurately and completely all of the information required to
be maintained under 29 CFR 5.5(a)(3)(i) except that full
social security numbers and home addresses shall not be
included on weekly transmittals. Instead the payrolls shall
only need to include an individually identifying number for
each employee (e.g., the last four digits of the employee's
social security number). The required weekly payroll
information may be submitted in any form desired. Optional
Form WH-347 is available for this purpose from the Wage
and Hour Division Web site at
http://www.dol. gov/esa/whd/forms/wh347instr.htm  or its
successor site. The prime contractor is responsible for the
submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full
social security number and current address of each
covered worker, and shall provide them upon request to
HUD or its designee if the agency is a party to the contract,
but if the agency is not such a party, the contractor will
submit the payrolls to the applicant sponsor, or owner, as
the case may be, for transmission to HUD or its designee,
the contractor, or the Wage and Hour Division of the
Department of Labor for purposes of an investigation or
audit of compliance with prevailing wage requirements. It is
not a violation of this subparagraph for a prime contractor
to require a subcontractor to provide addresses and social
security numbers to the prime contractor for its own
records, without weekly submission

to HUD or its designee. (Approved by the Office of
Management and Budget under OMB Control Number 1215-
0149.)

(b) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises
the payment of the persons employed under the contract
and shall certify the following:

(1) That the payroll for the payroll period contains the
information required to be provided under 29 CFR 5.5
(a)(3)(ii), the appropriate information is being maintained
under 29 CFR 5.5(a)(3)(i), and that such information is
correct and complete;

Previous editions are obsolete
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(2) That each laborer or mechanic (including each helper,
apprentice, and trainee) employed on the contract during
the payroll period has been paid the full weekly wages
earned, without rebate, either directly or indirectly, and that
no deductions have been made either directly or indirectly
from the full wages earned, other than permissible
deductions as set forth in 29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less
than the applicable wage rates and fringe benefits or cash
equivalents for the classification of work performed, as
specified in the applicable wage determination incorporated
into the contract.

(c) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
‘Statement of Compliance” required by subparagraph A. 3.
(ii)(b).

(d) The falsification of any of the above certifications may
subject the contractor or subcontractor to civil or criminal
prosecution under Section 1001 of Title 18 and Section 231
of Title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records
required under subparagraph A.3.(i) available for
inspection, copying, or transcription by authorized
representatives of HUD or its designee or the Department
of Labor, and shall permit such representatives to interview
employees during working hours on the job. If the
contractor or subcontractor fails to submit the required
records or to make them available, HUD or its designee
may, after written notice to the contractor, sponsor,
applicant or owner, take such action as may be necessary
to cause the suspension of any further payment, advance,
or guarantee of funds. Furthermore, failure to submit the
required records upon request or to make such records
available may be grounds for debarment action pursuant to
29 CFR 5.12.

4. Apprentices and Trainees.

(i) Apprentices. Apprentices will be permitted to work at
less than the predetermined rate for the work they
performed when they are employed pursuant to and
individually registered in a bona fide apprenticeship
program registered with the U.S. Department of Labor,
Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or
with a State Apprenticeship Agency recognized by the
Office, or if a person is employed in his or her first 90
days of probationary employment as an apprentice in such
an apprenticeship program, who is not individually
registered in the program, but who has been certified by
the Office of Apprenticeship Training, Employer and Labor
Services or a State Apprenticeship Agency (where
appropriate) to be eligible for probationary employment as
an apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification shall not be
greater than the ratio permitted to the contractor as to the entire work
force under the registered program. Any worker listed on a payroll at
an apprentice wage rate, who

is not registered or otherwise employed as stated above,
shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually
performed. In addition, any apprentice performing work on
the job site in excess of the ratio permitted under the
registered program shall be paid not less than the
applicable wage rate on the wage determination for the
work actually performed. Where a contractor is performing
construction on a project in a locality other than that in
which its program is registered, the ratios and wage rates
(expressed in percentages of the journeyman’s hourly rate)
specified in the contractor's or subcontractor's registered
program shall be observed. Every apprentice must be paid
at not less than the rate specified in the registered
program for the apprentice’'s level of progress, expressed
as a percentage of the journeymen hourly rate specified in
the applicable wage determination. Apprentices shall be
paid fringe benefits in accordance with the provisions of
the apprenticeship program. If the apprenticeship program
does not specify fringe benefits, apprentices must be paid
the full amount of fringe benefits listed on the wage
determination for the applicable

classification. If the Administrator determines that a
different practice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with
that determination. In the event the Office of
Apprenticeship Training, Employer and Labor Services, or
a State Apprenticeship Agency recognized by the Office,
withdraws approval of an apprenticeship program, the
contractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate
for the work performed until an acceptable program is
approved.

(ii) Trainees. Except as provided in 29 CFR 5.16,
trainees will not be permitted to work at less than the
predetermined rate for the work performed unless they
are employed pursuant ‘,to and individually registered in
a program which has received prior approval, evidenced
by formal certification by the U.S. Department of Labor,

Employment and Training Administration. The ratio of
trainees to journeymen on the job site shall not be greater
than permitted under the plan approved by the
Employment and Training Administration. Every trainee
must be paid at not less than the rate specified in the
approved program for the trainee's level of progress,
expressed as a percentage of the journeyman hourly rate
specified in the applicable wage determination. Trainees
shall be paid fringe benefits in accordance with the
provisions of the trainee program. If the trainee program
does not mention fringe benefits, trainees shall be paid
the full amount of fringe benefits listed on the wage
determination unless the Administrator of the Wage and
Hour Division determines that there is an apprenticeship
program associated with the corresponding journeyman
wage rate on the wage determination which provides for
less than full fringe benefits for apprentices. Any
employee listed on the payroll at a trainee rate who is not
registered and participating in a training plan approved by
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the Employment and Training Administration shall be paid
not less than the applicable wage rate on the wage
determination for the work actually performed. In addition,
any trainee performing work on the job site in excess of
the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage
determination for the work actually performed. In the
event the Employment and Training Administration withdraws
approval of a training program, the contractor will no longer be
permitted to utilize trainees at less than the applicable
predetermined rate for the work performed until an acceptable
program is approved.

(iii) Equal employment opportunity. The utilization of
apprentices, trainees and journeymen under 29 CFR Part 5
shall be in conformity with the equal employment
opportunity requirements of Executive Order 11246, as
amended, and 29 CFR Part 30.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR
Part 3 which are incorporated by reference in this contract

6. Subcontracts. The contractor or subcontractor will
insert in any subcontracts the clauses contained in
subparagraphs 1 through 11 in this paragraph A and such
other clauses as HUD or its designee may by appropriate
instructions require, and a copy of the applicable
prevailing wage decision, and alsc a clause requiring the
subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible
for the compliance by any subcontractor or lower tier
subcontractor with all the contract clauses in this
paragraph.

7. Contract termination; debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for
termination of the contract and for debarment as a
contractor and a subcontractor as provided in 29 CFR
5.12.

8. Compliance with Davis-Bacon and Related Act
Requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR Parts 1, 3, and 5
are herein incorporated by reference in this contract

9.  Disputes concerning labor standards. Disputes
arising out of the labor standards provisions of this
contract shall not be subject to the general disputes
clause of this contract. Such disputes shall be resolved in
accordance with the procedures of the Department of
Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes
within the meaning of this clause include disputes
between the contractor (or any of its subcontractors) and
HUD or its designee, the U.S. Department of Labor, or the
employees or their representatives.

10. (i) Certification of Eligibility. By entering into this
contract the contractor certifies that neither it (nor he or
she) nor any person or firm who has an interest in the
contractor's firm is a person or firm ineligible to be
awarded Government contracts by virtue of Section 3(a)
of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be

awarded HUD contracts or participate in HUD programs
pursuant to 24 CFR Part 24.

(i) No part of this contract shall be subcontracted to any
person or firm ineligible for award of a Government
contract by virtue of Section 3(a) of the Davis-Bacon Act or
29 CFR 5.12(a)(1) or to be awarded HUD contracts or
participate in HUD programs pursuant to 24 CFR Part 24.

(iii) The penalty for making false statements is prescribed
in the U.S. Criminal Code, 18 U.S.C. 1001. Additionally,
U.S. Criminal Code, Section 1 01 0, Title 18, U.S.C.,
‘Federal Housing Administration transactions”, provides in
part: “Whoever, for the purpose of . . . influencing in any
way the action of such Administration ...........c.cc..ce.... makes, utters or
publishes any statement knowing the same to be false ......................
shall be fined not more than $5,000 or imprisoned not more
than two years, or both.”

i Complaints, Proceedings, or Testimony by
Employees. No laborer or mechanic to whom the wage,
salary, or other labor standards provisions of this Contract
are applicable shall be discharged or in any other manner
discriminated against by the Contractor or any
subcontractor because such employee has filed any
complaint or instituted or caused to be instituted any
proceeding or has testified or is about to testify in any
proceeding under or relating to the labor standards
applicabie under this Contract to his employer.

B. Contract Work Hours and Safety Standards Act. The provisions
of this paragraph B are applicable where the amount of the prime
contract exceeds $100,000. As used in this paragraph, the terms
“laborers" and “mechanics” include watchmen and guards,

(1) Overtime requirements. No confractor or subcontractor
contracting for any part of the contract work which may require or
involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which the
individual is employed on such work to work in excess of 40 hours in
such workweek unless such laborer or mechanic receives
compensation at a rate not less than one and one-half times the basic
rate of pay for all hours worked in excess of 40 hours in such
workweek.

(2) Violation; liability for unpaid wages; liquidated
damages. In the event of any violation of the clause set
forth in subparagraph (1) of this paragraph, the contractor
and any subcontractor responsible therefor shall be liable
for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the
case of work done under contract for the District of
Columbia or a territory, to such District or to such territory),
for liquidated damages. Such liguidated damages shall be
computed with respect to each individual laborer or
mechanic, including watchmen and guards, employed in
violation of the clause set forth in subparagraph (1) of this
paragraph, in the sum of $25 for each calendar day on
which such individual was required or permitted to work in
excess of the standard workweek of 40 hours without
payment of the overtime wages required by the clause set
forth in sub paragraph (1) of this paragraph.
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(3) Withholding for unpaid wages and liquidated
damages. HUD or its designee shall upon its own action or
upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any
other Federal contract with the same prime contract, or any
other Federally-assisted contract subject to the Contract
Work Hours and Safety Standards Act which is held by the
same prime contractor such sums as may be determined to
be necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in subparagraph (2) of this
paragraph.

(4) Subcontracts. The contractor or subcontractor
shall insert in any subcontracts the clauses set forth in
subparagraph (1) through (4) of this paragraph and also
a clause requiring the subcontractors to include these
clauses in any lower tier subcontracts. The prime
contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses
set forth in subparagraphs (1) through (4) of this
paragraph.

C. Health and Safety. The provisions of this paragraph C are
applicable where the amount of the prime contract exceeds $100,000.

(1) No laborer or mechanic shall be required to work in
surroundings or under working conditions which are
unsanitary, hazardous, or dangerous to his health and
safety as determined under construction safety and health
standards promulgated by the Secretary of Labor by
regulation.

(2) The Contractor shall comply with all regulations
issued by the Secretary of Labor pursuant to Title 29 Part
1926 and failure to comply may result in imposition of
sanctions pursuant to the Contract Work Hours and Safety
Standards Act, (Public Law 91-54, 83 Stat 96). 40 USC
3701 et seq.

(3) The contractor shall include the provisions of this
paragraph in every subcontract so that such provisions will
be binding on each subcontractor. The contractor shall
take such action with respect to any subcontractor as the
Secretary of Housing and Urban Development or the
Secretary of Labor shall direct as a means of enforcing
such provisions.
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Title 29 — Subtitle A — Part 5
Title 29: Labor

Title 29 — Subtitls A — Part 5

Title 29: Labor

PART 5—LABOR STANDARDS PROVISIONS APPLICABLE TO CONTRACTS COVERING FEDERALLY FINANCED
AND ASSISTED CONSTRUCTION (ALSO LABOR STANDARDS PROVISIONS APPLICABLE TO
NONCONSTRUCTION CONTRACTS SUBJECT TO THE CONTRACT WORK HOURS AND SAFETY STANDARDS
ACT)

Contents

Subpart A=Davis-Bacon and Related Acts Provisions and Procedures

§5.1 Purpose and scope.

§5.2 Definitions.

§85.3-5.4 [Reserved]

§5.5 Contract provisions and related matters.

§5.6 Enforcement.

§5.7 Repors to the Secretary of Labor.

§5.8 Liguidated damages under the Contract Work Hours and Safety Standards Act.

§5.9 Suspension of funds.

§5.10 Restitution, criminal action.

§5.11 Disputes conceming payment of wages.

§5.12 Debarment proceedings.

§5.13 Rulings and interpretations.

§5.14 Variations, tolerances, and exemptions from parts 1 and 3 of this subtitle and this part

§5.15 Limitations, variations, tolerances. and exemptions under the Contract Work Hours and Safety Standards Act.
§5.16 Training plans approved or recognized by the Department of Labor prior to August 20, 1975.
§5.17 Withdrawal of approval of a training program.

Subpart B—Interpretation of the Fringe Benefits Provisions of the Davis-Bacon Act

§5.20 Scope and significance of this subpart.
§5.21 [Reserved]
§5.22 Efiect of the Davis-Bacon fringe benefits provisions.
§5.23 The statutory provisions.
§5.24 The basic hourly rate of pay.
§5.25 Rate of contribution or cost for fringe benefits.
§5.26 **** contribution irrevocably made * * * to a trustee or to a third person”.
§5.27 “***fund. plan, or program”
§5.28 Unfunded plans
§5.29 Specific fringe benefits
§5.30 Types of wage determinations.
§5.31 Meeting wage determination obligations
§5.32 Overtime payments.
AUTHORITY: 5 U.S.C. 301; R.S. 161, 64 Stat. 1267; Reorganization Plan No. 14 of 1950, 5 U.S.C. appendix; 40 U.S.C. 3141 et
seq.; 40 U.S.C. 3145; 40 U.S.C. 3148; 40 U.S.C. 3701 et seq.,; and the laws listed in 5.1(a) of this part; Secretary's Order 01-2008;
and Employment Standards Order No. 2001-01

SOURCE: 48 FR 19541, Apr. 29, 1983, unless otherwise noted.

t Back to Top

Subpart A—Davis-Bacon and Related Acts Provisions and Procedures
SOURCE: 48 FR 19540, Apr. 29, 1983, unless otherwise noted.
EDITORIAL NOTE: Nomenclature changes to subpart A of part 5 appear at 61 FR 19984, May 3, 1996.
t Back to Top
§5.1 Purpose and scope.

(a) The regulations contained in this part are promulgated under the authority conferred upon the Secretary of Labor
by Reorganization Plan No. 14 of 1950 and the Copeland Act in order to coordinate the administration and enforcement of
the labor standards provisions of each of the following acts by the Federal agencies responsible for their administration
and of such additional statutes as may from time to time confer upon the Secretary of Labor additional duties and
responsibilities similar to those conferred upon the Secretary of Labor under Reorganization Plan No. 14 of 1950:

1. The Davis-Bacon Act (sec. 1-7, 46 Stat. 1949, as amended; Pub. L. 74-403, 40 U.S.C. 276a-276a-7).
2. Copeland Act (40 U.S.C. 276c).
3. The Contract Work Hours and Safety Standards Act (40 U.S.C. 327-332).

4. National Housing Act (sec. 212 added to c. 847, 48 Stat. 1246, by sec. 14, 53 Stat. 807, 12 U.S.C. 1715¢ and repeatedly
amended).
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5. Housing Act of 1850 (college housing) (amended by Housing Act of 1959 to add labor provisions, 73 Stat. 681; 12 U.S C.
1749a(f)).

8. Housing Act of 1959 (sec. 401(f) of the Housing Act of 1950 as amended by Pub. L. 86-372, 73 Stat 681; 12 U.S.C. 1701q(c)

(3).

7. Commercial Fisheries Research and Development Act of 1964 (sec. 7, 78 Stat. 199; 16 U.S.C. 77%(b)).

8. Library Services and Construction Act (sec. 7(a), 78 Stat. 13; 20 U.S.C. 355¢(a)(4). as amended).

9. National Technical Institute for the Deaf Act (sec. 5(b)(5), 79 Stat. 126; 20 U.S.C. 684(b)(5))

10. National Foundation on the Arts and Humanities Act of 1965 (sec. 5(k), 79 Stat. 846 as amended; 20 U.S.C. 954()))

11. Elementary and Secondary Education Act of 1965 as amended by Elementary and Secondary and other Education
Amendments of 1969 (sec. 423 as added by Pub. L. 91-230, titie IV, sec. 401(a)(10), 84 Stat 169, and renumbered sec. 433, by
Pub. L. 82-318; title I, sec. 301(a)(1), 86 Stat. 326; 20 U.S.C. 1232(b)). Under the amendment coverage is extended to all programs
administered by the Commissioner of Education.

12. The Federal-Aid Highway Acts (72 Stat. 895, as amended by 82 Stat. 821, 23 U.S.C. 113, as amended by the Surface
Transportation Assistance Act of 1982, Pub. L. 97-424)

13. Indian Self-Determination and Education Assistance Act (sec. 7, 88 Stat. 2205; 25 U.S.C. 450e).
14, Indian Health Care Improvement Act (sec. 303(b), 90 Stat. 1407, 25 U.S,C, 1633(b)).
15. Rehabilitation Act of 1973 (sec. 306(b)(5) 87 Stat. 384, 29 U.S.C. 776(b)(5)).

16. Comprehensive Employment and Training Act of 1873 (sec. 606, 87 Stat. 880, renumbered sec. 706 by 88 Stat. 1845; 29
U.S.C. 986, also sec. 604, 88 Stat. 1846; 29 U.S.C. 964(b)(3)).

17. State and Local Fiscal Assistance Act of 1972 (sec. 123(a)(6), 86 Stat. 933; 31 U.S.C. 1246(a)(6)).
18. Federal Water Pollution Control Act (sec. 513 of sec. 2, 86 Stat. 894; 33 U.S.C. 1372).

19. Veterans Nursing Home Care Act of 1964 (78 Stat. 502, as amended; 38 U.S.C. 5035(a)(8)).

20. Postal Reorganization Act (sec. 410(b)(4)(C); 84 Stat. 726 as amended; 39 U.S.C. 410(b)(4)(C)).
21. National Visitors Center Facilities Act of 1966 (sec. 110, 32 Stat. 45, 40 U.S.C. 808).

22. Appalachian Regional Development Act of 1965 (sec. 402, 79 Stat. 21; 40 U.S.C. App. 402).

23, Health Services Research, Health Statistics, and Medical Libraries Act of 1974 (sec. 107, see sec. 308(h)(2) thereof, 88 L
Stat. 370, as amended by 90 Stat. 378; 42 U.S.C. 242m(h)(2)).

24, Hospital Survey and Construction Act, as amended by the Hospital and Medical Facilities Amendments of 1964 (sec. 605(a)
(5), 78 Stat. 453; 42 U.S.C. 291e(a)(5)).

25, Health Professions Educational Assistance Act (sec. 303(b), 90 Stat. 2254; 42 U.S.C. 293a(g)(1)(C), also sec, 308a, 90
Stat. 2258, 42 U.S.C. 293a(c)(7)).

26. Nurse Training Act of 1964 (sec. 941(a)(1)(C), 89 Stat. 384; 42 U.8.C. 296a(b)(5)).

27. Heart Disease, Cancer, and Stroke Amendments of 1965 (sec. 804, as added by sec. 2, 79 Stat. 928, 42 U.S.C. 299d(b)(4)).
28 Safe Drinking Water Act (sec. 2(a) see sec. 1450e thereof, 88 Stat. 1691; 42 U.S.C. 300j-9(e)).

29. National Health Planning and Resources Act (sec. 4, see sec. 1604(b)(1)(H), 88 Stat. 2261, 42 U.S.C. 3000-3(b)(1)(H)).

30, U.S. Housing Act of 1937, as amended and recodified (88 Stat. 667; 42 U.S.C. 1437j).

31. Demonstration Cities and Metropolitan Development Act of 1966 (secs. 110, 311, 503, 1003, 80 Stat. 1258, 1270, 1277,
1284; 42 U.S.C. 3310; 12 U.8.C. 1715¢; 42 U.S.C. 1437)).

32. Slum clearance program: Housing Act of 1849 (sec. 109, 63 Stat. 419, as amended; 42 U.S.C. 1459).

33. Farm housing: Housing Act of 1964 (adds sec. 516(f) to Housing Act of 1948 by sec. 503, 78 Stat. 797, 42 U.S.C. 1486(f)).
34 Housing Act of 1961 (sec. 707, added by sec. 907, 79 Stat. 496, as amended; 42 U.S.C. 1500¢-3).

35. Defense Housing and Community Facilities and Services Act of 1951 (sec. 310, 65 Stat. 307, 42 U.S.C. 1582i).

36, Special Health Revenue Sharing Act of 1975 (sec. 303, see sec. 222(a)(5) thereof, 89 Stat, 324, 42 U.S.C. 2689j(a)(5)).
37, Economic Opportunity Act of 1964 (sec. 607, 78 Stat. 532; 42 U.S.C. 2947)

38. Headstart, Economic Opportunity, and Community Partnership Act of 1674 (sec. 11, see sec. 811 thereof, 88 Stat. 2327; 42
U.8.C. 2992a).

39. Housing and Urban Development Act of 1985 (sec. 707, 79 Stat. 492 as amended; 42 U.8.C. 3107).

40. Older Americans Act of 1965 (sec. 502, Pub. L. 89-73, as amended by sec. 501, Pub. L. 83-29; 87 Stat. 50,42 U.S.C.
3041a(a)(4)).

41. Public Works and Economic Development Act of 1965 (sec. 712; 79 Stat. 575 as amended; 42 U.S.C. 3222).

42, Juvenile Delinquency Prevention Act (sec. 1, 86 Stat. 536; 42 U.S.C. 3884).

43. New Communities Act of 1968 (sec. 410, 82 Stat. 516, 42 U.S.C. 3909).

44 Urban Growth and New Community Development Act of 1970 (sec. 727(f), 84 Stat. 1803; 42 U.S.C. 4529).

45. Domestic Volunteer Service Act of 1973 (sec. 406, 87 Stat. 410; 42 U.S.C. 5046).

46. Housing and Community Development Act of 1974 (secs. 110, 802(g), 88 Stat. 649, 724, 42 U.S.C. 5310, 1440(g)).
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47. Developmentally Disabled Assistance and Bill of Rights Act (sec. 126(4), 89 Stat. 488; 42 U.S.C. 6042(4); title |, sec. 111, 89

Stat. 491; 42 U.S.C. 6063(b)(19)). %

48, National Energy Conservation Palicy Act (sec. 312, 92 Stat. 3254; 42 U.S.C. 6371)) rd )

49, Public Works Employment Act of 1976 (sec. 109, 80 Stat. 1001; 42 U.S.C. 6708; also sec. 208, 90 Stat. 1008; 42 U.S.C.
6728).

I 50. Energy Conservation and Production Act (sec. 451(h), 90 Stat. 1168; 42 U.S.C. 6881(h)).

w

. Solid Waste Disposal Act (sec. 2, 90 Stat. 2823; 42 U.S.C. 6979).

52. Rail Passenger Service Act of 1970 (sec. 405d, 84 Stat. 1337, 45 U.S.C. 565(d)).

53, Urban Mass Transportation Act of 1964 (sec. 10, 78 Stat. 307, renumbered sec. 13 by 88 Stat. 715; 48 U.S.C. 1609).
54, Highway Speed Ground Transportation Study (sec. 6(b), 79 Stat. 893, 43 U.S.C. 1636(b)).

55, Airport and Airway Development Act of 1970 (sec. 22(b), 84 Stat. 231, 49 U.S.C. 1722(b)).

56. Federal Civil Defense Act of 1950 (50 U.S.C. App. 2281i)

o

7. National Capital Transportation Act of 1965 (sec. 3(b)(4), 79 Stat. 644; 40 U.S.C. 682(b)(4).
NOTE. Repealed December 8, 1968, and labor standards incorporated in sec. 1-1431 of the District of Columbia Code).
58. Model Secondary School for the Deaf Act (sec. 4, 80 Stat. 1027, Pub. L. 89-634, but not in the United States Code).

59. Delaware River Basin Compact (sec. 15.1, 75 Stat. 714, Pub. L. 87-328) (considered a statute for purposes of the plan but
not in the United States Code).

60. Energy Security Act (sec. 175(c), Pub. L. 96-294, 94 Stat. 611; 42 U.S.C. 8701 note).

(b) Part 1 of this subtitle contains the Department's procedural rules governing requests for wage determinations and
the issuance and use of such wage determinations under the Davis-Bacon Act and its related statutes as listed in that

{ part.
¢ Back to Top
§5.2 Definitions.

[ (a) The term Secretary includes the Secretary of Labor, the Deputy Under Secretary for Employment Standards, and
their authorized representatives.

(b) The term Administrator means the Administrator of the Wage and Hour Division, Employment Standards
Administration, U.S. Department of Labor, or authorized representative.

L (c) The term Federal agency means the agency or instrumentality of the United States which enters into the contract
or provides assistance through loan, grant, loan guarantee or insurance, or otherwise, to the project subject to a statute
listed in §5.1.

(d) The term Agency Head means the principal official of the Federal agency and includes those persons duly
A authorized to act in the behalf of the Agency Head.

(e) The term Contracting Officer means the individual, a duly appointed successor, or authorized representative who
is designated and authorized to enter into contracts on behalf of the Federal agency.

(f) The term Jabor standards as used in this part means the requirements of the Davis-Bacon Act, the Contract Work
Hours and Safety Standards Act (other than those relating to safety and health), the Copeland Act, and the prevailing
wage provisions of the other statutes listed in §5.1, and the regulations in parts 1 and 3 of this subtitie and this part.

(g) The term United States or the District of Columbia means the United States, the District of Columbia, and all
executive departments, independent establishments, administrative agencies, and instrumentalities of the United States
and of the District of Columbia, including corporations, all or substantially all of the stock of which is beneficially owned by
the United States, by the foregoing departments, establishments, agencies, instrumentalities, and including
nonappropriated fund instrumentalities.

s (h) The term contract means any prime contract which is subject wholly or in part to the labor standards provisions of
any of the acts listed in §5.1 and any subcontract of any tier thereunder, let under the prime contract. A State or local
Government is not regarded as a contractor under statutes providing loans, grants, or other Federal assistance in
situations where construction is performed by its own employees. However, under statutes requiring payment of prevailing
| wages to all laborers and mechanics employed on the assisted project, such as the U.S. Housing Act of 1937, State and
local recipients of Federal-aid must pay these employees according to Davis-Bacen labor standards.

(i) The terms building or work generally include construction activity as distinguished from manufacturing, furnishing of
materials, or servicing and maintenance work. The terms include without limitation, buildings, structures, and
L improvements of all types, such as bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers, mains,
power lines, pumping stations, heavy generators, railways, airports, terminals, docks, piers, wharves, ways, lighthouses,
buoys, jetties, breakwaters, levees, canals, dredging, shoring, rehabilitation and reactivation of plants, scaffolding, drilling,
blasting, excavating, clearing, and landscaping. The manufacture or furnishing of materials, articles, supplies or equipment
(whether or not a Federal or State agency acquires title to such materials, articles, supplies, or equipment during the
L course of the manufacture or furnishing, or owns the materials from which they are manufactured or fumnished) is not a
building or work within the meaning of the regulations in this part unless conducted in connection with and at the site of
such a building or work as is described in the foregoing sentence, or under the United States Housing Act of 1937 and the
Housing Act of 1949 in the construction or development of the project.

L (i) The terms construction, prosecution, completion, or repair mean the following:
(1) All types of work done on a particular building or work at the site thereof, including work at a facility which is

deemed a part of the site of the work within the meaning of (paragraph (1) of this section by laborers and mechanics
employed by a construction contractor or construction subcontractor (or, under the United States Housing Act of 1937; the
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Housing Act of 1949; and the Native American Housing Assistance and Self-Determination Act of 1996, all work done in
the construction or development of the project), including without limitation—

(i) Altering, remodeling, installation (where appropriate) on the site of the work of items fabricated off-site;
(i) Painting and decorating;

(iif) Manufacturing or furnishing of materials, articles, supplies or equipment on the site of the building or work (or,
under the United States Housing Act of 1937; the Housing Act of 1949; and the Native American Housing Assistance and
Self-Determination Act of 1996 in the construction or development of the project);

(iv)(A) Transportation between the site of the work within the meaning of paragraph (I)(1) of this section and a facility
which is dedicated to the construction of the building or work and deemed a part of the site of the work within the meaning
of paragraph (I)(2) of this section; and

(B) Transportation of portion(s) of the building or work between a site where a significant portion of such building or
work is constructed, which is a part of the site of the work within the meaning of paragraph (I)(1) of this section, and the
physical place or places where the building or work will remain.

(2) Except for laborers and mechanics employed in the construction or development of the project under the United
States Housing Act of 1937; the Housing Act of 1949; and the Native American Housing Assistance and Self-
Determination Act of 1996, and except as provided in paragraph (j)(1)(iv)(A) of this section, the transportation of materials
or supplies to or from the site of the work by employees of the construction contractor or a construction subcontractor is
not “construction, prosecution, completion, or repair” (see Building and Construction Trades Department, AFL-CIO v.
United States Department of Labor Wage Appeals Board (Midway Excavators, Inc.), 932 F.2d 985 (D.C. Cir. 1991)).

(k) The term public building or public work includes building or work, the construction, prosecution, completion, or
repair of which, as defined above, is carried on directly by authority of or with funds of a Federal agency to serve the
interest of the general public regardless of whether title thereof is in a Federal agency.

(I) The term site of the work is defined as follows:

(1) The site of the work is the physical place or places where the building or work called for in the contract will remain;
and any other site where a significant portion of the building or work is constructed, provided that such site is established
specifically for the performance of the contract or project;

(2) Except as provided in paragraph (I)(3) of this section, job headquarters, tool yards, batch plants, borrow pits, etc.,
are part of the site of the work, provided they are dedicated exclusively, or nearly so, to performance of the contract or
project, and provided they are adjacent or virtually adjacent to the site of the work as defined in paragraph (1)(1) of this
section;

(3) Not included in the site of the work are permanent home offices, branch plant establishments, fabrication plants,
tool yards, etc., of a contractor or subcontractor whose location and continuance in operation are determined wholly
without regard to a particular Federal or federally assisted contract or project. In addition, fabrication plants, batch plants,
borrow pits, job headquarters, tool yards, etc., of a commercial or material supplier, which are established by a supplier of
materials for the project before opening of bids and not on the site of the work as stated in paragraph (I)(1) of this section,
are not included in the site of the work. Such permanent, previously established facilities are not part of the site of the
work, even where the operations for a period of time may be dedicated exclusively, or nearly so, to the performance of a
contract.

(m) The term laborer or mechanic includes at least those workers whose duties are manual or physical in nature
(including those workers who use tools or who are performing the work of a trade), as distinguished from mental or
managerial. The term laborer or mechanic includes apprentices, trainees, helpers, and, in the case of contracts subject to
the Contract Work Hours and Safety Standards Act, watchmen or guards. The term does not apply to workers whose
duties are primarily administrative, executive, or clerical, rather than manual. Persons employed in a bona fide executive,
administrative, or professional capacity as defined in part 541 of this title are not deemed to be laborers or mechanics.
Working foremen who devote more than 20 percent of their time during a workweek to mechanic or laborer duties, and
who do not meet the criteria of part 541, are laborers and mechanics for the time so spent.

(n) The terms apprentice, trainee, and helper are defined as follows:

(1) Apprentice means (i) a person employed and individually registered in a bona fide apprenticeship program
registered with the U.S. Department of Labor, Employment and Training Administration, Office of Apprenticeship Training,
Employer and Labor Services, or with a State Apprenticeship Agency recognized by the Bureau, or (i) a person in the first
90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually
registered in the program, but who has been certified by the Office of Apprenticeship Training, Employer and Labor
Services or a State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an
apprentice;

(2) Trainee means a person registered and receiving on-the-job training in a construction occupation under a program
which has been approved in advance by the U.S. Department of Labor, Employment and Training Administration, as
meeting its standards for on-the-job training programs and which has been so certified by that Administration.

(3) These provisions do not apply to apprentices and trainees employed on projects subject to 23 U.S.C. 113 who are
enrolled in programs which have been certified by the Secretary of Transportation in accordance with 23 U.S.C. 113(c).

(4) A distinct classification of “helper” will be issued in wage determinations applicable to work performed on
construction projects covered by the labor standards provisions of the Davis-Bacon and Related Acts only where:

(i) The duties of the helper are clearly defined and distinct from those of any other classification on the wage
determination;

(i) The use of such helpers is an established prevailing practice in the area; and
(iit) The helper is not employed as a trainee in an informal training program. A “helper” classification will be added to

wage determinations pursuant to §5.5(a)(1)(ii)(A) only where, in addition, the work to be performed by the helper is not
performed by a classification in the wage determination.
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(o) Every person performing the duties of a laborer or mechanic in the construction, prosecution, completion, or repair
of a public building or public work, or building or work financed in whole or in part by loans, grants, or guarantees from the
United States is employed regardless of any contractual relationship alleged to exist between the contractor and such
person.

(p) The term wages means the basic hourly rate of pay; any contribution irrevocably made by a contractor or
subcontractor to a trustee or to a third person pursuant to a bona fide fringe benefit fund, plan, or program; and the rate of
r costs to the contractor or subcontractor which may be reasonably anticipated in providing bona fide fringe benefits to
laborers and mechanics pursuant to an enforceable commitment to carry out a financially responsible plan of program,
which was communicated in writing to the laborers and mechanics affected. The fringe benefits enumerated in the Davis-
Bacon Act include medical or hospital care, pensions on retirement or death, compensation for injuries or illness resulting
from occupational activity, or insurance to provide any of the foregoing; unemployment benefits; life insurance, disability
insurance, sickness insurance, or accident insurance; vacation or holiday pay; defraying costs of apprenticeship or other
similar programs; or other bona fide fringe benefits. Fringe benefits do not include benefits required by other Federal,
State, or local law.

(q) The term wage determination includes the original decision and any subsequent decisions modifying, superseding,
correcting, or otherwise changing the provisions of the original decision. The application of the wage determination shall
be in accordance with the provisions of §1.6 of this title.

[48 FR 18541, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983; 55 FR 50149, Dec. 4, 1990, 57 FR 19206, May 4, 1992; 65
FR 69693, Nov. 20, 2000; 65 FR 80278, Dec. 20, 2000]
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§§5.3-54 [Reserved]
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§5.5 Contract provisions and related matters.

(a) The Agency head shall cause or require the contracting officer to insert in full in any contract in excess of 2,000
which is entered into for the actual construction, alteration and/or repair, including painting and decorating, of a public
building or public work, or building or work financed in whole or in part from Federal funds or in accordance with
guarantees of a Federal agency or financed from funds obtained by pledge of any contract of a Federal agency to make a
loan, grant or annual contribution (except where a different meaning is expressly indicated), and which is subject to the
labor standards provisions of any of the acts listed in §5.1, the following clauses (or any madifications thereof to meet the

[ particular needs of the agency, Provided, That such modifications are first approved by the Department of Labor):

(1) Minimum wages. (i) All laborers and mechanics employed or working upon the site of the work (or under the
United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), will
be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any account
(except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act
(29 CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of
payment computed at rates not less than those contained in the wage determination of the Secretary of Labor which is
attached hereto and made a part hereof, regardless of any contractual relationship which may be alleged to exist between
’ the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon
Act on behalf of labarers or mechanics are considered wages paid to such laborers or mechanics, subject to the
provisions of paragraph (a)(1)(iv) of this section; also, regular contributions made or costs incurred for more than a weekly
period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly period, are
deemed to be constructively made or incurred during such weekly period. Such laborers and mechanics shall be paid the
appropriate wage rate and fringe benefits on the wage determination for the classification of work actually performed,
without regard to skill, except as provided in §5.5(a)(4). Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for each classification for the time actually worked therein:
Provided, That the employer's payroll records accurately set forth the time spent in each classification in which work is
performed. The wage determination (including any additional classification and wage rates conformed under paragraph (a)
(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible place where it can be easily seen by the workers.

(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including helpers, which is not
listed in the wage determination and which is to be employed under the contract shall be classified in conformance with
the wage determination. The contracting officer shall approve an additional classification and wage rate and fringe benefits
therefore only when the following criteria have been met:

(7) The work to be performed by the classification requested is not performed by a classification in the wage
determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates
contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if known), or their
representatives, and the contracting officer agree on the classification and wage rate (including the amount designated for
fringe benefits where appropriate), a report of the action taken shall be sent by the contracting officer to the Administrator
of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC

- 20210. The Administrator, or an authorized representative, will approve, modify, or disapprove every additional
classification action within 30 days of receipt and so advise the contracting officer or will notify the contracting officer within
the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their representatives,
. and the contracting officer do not agree on the proposed classification and wage rate (including the amount designated for
fringe benefits, where appropriate), the contracting officer shall refer the questions, including the views of all interested
parties and the recommendation of the contracting officer, to the Administrator for determination. The Administrator, or an
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authorized representative, will issue a determination within 30 days of receipt and so advise the contracting officer or will
notify the contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs (a)(1)(ii) (B) or (C)
of this section, shall be paid to all workers performing work in the classification under this contract from the first day on
which work is performed in the classification.

(iiiy Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of
the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe
benefits under a plan or program, Provided, That the Secretary of Labor has found, upon the written request of the
contractor, that the applicable standards of the Davis-Bacon Act have been met, The Secretary of Labor may require the
contractor to set aside in a separate account assets for the meeting of obligations under the plan or program.

(2) Withholding. The (write in name of Federal Agency or the loan or grant recipient) shall upon its own action or upon
written request of an authorized representative of the Department of Labor withhold or cause to be withheld from the
contractor under this contract or any other Federal contract with the same prime contractor, or any other federally-assisted
contract subject to Davis-Bacon prevailing wage requirements, which is held by the same prime contractor, so much of the
accrued payments or advances as may be considered necessary to pay laborers and mechanics, including apprentices,
trainees, and helpers, employed by the contractor or any subcontractor the full amount of wages required by the contract.
In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or working on
the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction
or development of the project), all or part of the wages required by the contract, the (Agency) may, after written notice to
the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such violations have ceased.

(3) Payrolls and basic records. (i) Payrolls and basic records relating thereto shall be maintained by the contractor
during the course of the work and preserved for a period of three years thereafter for all laborers and mechanics working
at the site of the work (or under the United States Housing Act of 1937, or under the Housing Act of 1949, in the
construction or development of the project). Such records shall contain the name, address, and social security number of
each such worker, his or her correct classification, hourly rates of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the
Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of the
Davis-Bacon Act, the contractor shall maintain records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated in
writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost incurred in
providing such benefits. Contractors employing apprentices or trainees under approved programs shall maintain written
evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the
apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.

(ii)(A) The contractor shall submit weekly for each week in which any contract work is performed a copy of all payrolls
to the (write in name of appropriate federal agency) if the agency is a party to the contract, but if the agency is not such a
party, the contractor will submit the payrolls to the applicant, sponsor, or owner, as the case may be, for transmission to
the (write in name of agency). The payrolls submitted shall set out accurately and completely all of the information
required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses shall
not be included on weekly transmittals. Instead the payrolls shall only need to include an individually identifying number for
gach employee (e.g., the last four digits of the employee's social security number). The required weekly payroll information
may be submitted in any form desired. Optional Form \WH-347 is available for this purpose from the Wage and Hour
Division Web site at http./mwww.dol. goviesa/whd/forms/wh347instr.htm or its successor site. The prime contractor is
responsible for the submission of copies of payrolls by all subcontractors. Contractors and subcontractors shall maintain
the full social security number and current address of each covered worker, and shall provide them upon request to the
(write in name of appropriate federal agency) if the agency is a party to the contract, but if the agency is not such a party,
the contractor will submit them to the applicant, sponsor, or owner, as the case may be, for transmission to the (write in
name of agency), the contractor, or the Wage and Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage requirements. It is not a violation of this section for a prime
contractor to require a subcontractor to provide addresses and social security numbers to the prime contractor for its own
records, without weekly submission to the sponsoring government agency (or the applicant, sponsor, or owner).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract and
shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under §5.5 (a)(3)(ii) of
Regulations, 29 CFR part 5, the appropriate information is being maintained under §5.5 (a)(3)(i) of Regulations, 29 CFR
part 5, and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during
the payroll period has been paid the full weekly wages eamed, without rebate, either directly or indirectly, and that no
deductions have been made either directly or indirectly from the full wages earned, other than pemissible deductions as
set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash
equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into
the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347
shall satisfy the requirement for submission of the “Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this
section.

(D) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal
prosecution under section 1001 of title 18 and section 231 of title 31 of the United States Code.
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(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of this section available

for inspection, copying, or transcription by authorized representatives of the (write the name of the agency) or the

Department of Labor, and shall permit such representatives to interview employees during working hours on the job. If the

contractor or subcontractor fails to submit the required records or to make them available, the Federal agency may, after /
written notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the >

suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records
upon request or to make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees—(i) Apprentices. Apprentices will be permitted to work at less than the predetermined
rate for the work they performed when they are employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or
if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but who has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft
classification shall not be greater than the ratio permitted to the contractor as to the entire work force under the registered
program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated
above, shall be paid not less than the applicable wage rate on the wage determination for the classification of work
actually performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually
performed. Where a contractor is performing construction on a project in a locality other than that in which its program is
registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified in the
contractor's or subcontractor's registered program shall be observed. Every apprentice must be paid at not less than the
rate specified in the registered program for the apprentice's level of progress, expressed as a percentage of the
journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in
accordance with the provisions of the apprenticeship program. If the apprenticeship program does not specify fringe
benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable
classification. If the Administrator determines that a different practice prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that determination. In the event the Office of Apprenticeship Training, Employer
and Labor Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship
program, the contractor will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.

(i) Trainees. Except as provided in 28 CFR 5.16, trainees will not be permitted to work at less than the predetermined
rate for the work performed unless they are employed pursuant to and individually registered in a program which has
received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training
Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate specified in
the approved program for the trainee's level of progress, expressed as a percentage of the journeyman hourly rate
specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the provisions of
the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unless the Administrator of the Wage and Hour Division determines that there is
an apprenticeship program associated with the corresponding journeyman wage rate on the wage determination which
provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not
registered and participating in a training plan approved by the Employment and Training Administration shall be paid not
less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition,
1 any trainee performing work on the job site in excess of the ratio permitted under the registered program shall be paid not
less than the applicable wage rate on the wage determination for the work actually performed. In the event the
Employment and Training Administration withdraws approval of a training program, the contractor will no longer be
permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable
program is approved.

(iiiy Equal employment opportunity. The utilization of apprentices, trainees and journeymen under this part shall be in
conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR part
30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29 CFR part 3,
which are incorporated by reference in this contract.

(8) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses contained in 29 CFR
5.5(a)(1) through (10) and such other clauses as the (write in the name of the Federal agency) may by appropriate
instructions require, and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts.
The prime contractor shall be responsible for the compliance by any subcontractor or lower tier subcontractor with all the
contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination
of the contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the Davis-Bacon
and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference in this contract,

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this contract shall
not be subject to the general disputes clause of this contract. Such disputes shall be resolved in accordance with the
procedures of the Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause
include disputes between the contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of
Labor, or the employees or their representatives.

(10) Certification of eligibility. (i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm ineligible to be awarded Government
contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract
by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.
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(b) Contract Work Hours and Safety Standards Act. The Agency Head shall cause or require the contracting officer to
insert the following clauses set forth in paragraphs (b)(1). (2), (3), and (4) of this section in full in any contract in an amount
in excess of $100,000 and subject to the overtime provisions of the Contract Work Hours and Safety Standards Act. These
clauses shall be inserted in addition to the clauses required by §5.5(a) or §4.6 of part 4 of this title. As used in this
paragraph, the terms /aborers and mechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the conract work which may
require or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all
hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in
paragraph (b)(1) of this section the contractor and any subcontractor responsible therefor shall be liable for the unpaid
wages. In addition, such contractor and subcontractor shall be liable to the United States (in the case of work done under
contract for the District of Columbia or a territory, to such District or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth in paragraph (b)(1) of this section, in the sum of $10 for each calendar
day on which such individual was required or permitted to work in excess of the standard workweek of forty hours without
payment of the overtime wages required by the clause set forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The (write in the name of the Federal agency or the loan or
grant recipient) shall upon its own action or upon written request of an authorized representative of the Department of
Labor withhold or cause to be withheld, from any moneys payable on account of work performed by the contractor or
subcontractor under any such contract or any other Federal contract with the same prime contractor, or any other
federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the same prime
contractor, such sums as may be determined to be necessary to satisfy any liabilities of such contractor or subcontractor
for unpaid wages and liquidated damages as provided in the clause set forth in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraph
(b)(1) through (4) of this section and also a clause requiring the subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs (b)(1) through (4) of this section.

(c) In addition to the clauses contained in paragraph (b), in any contract subject only to the Contract Work Hours and
Safety Standards Act and not to any of the other statutes cited in §5.1, the Agency Head shall cause or require the
contracting officer to insert a clause requiring that the contractor or subcontractor shall maintain payrolls and basic payroll
records during the course of the work and shall preserve them for a period of three years from the completion of the
contract for all laborers and mechanics, including guards and watchmen, working on the contract. Such records shall
contain the name and address of each such employee, social security number, correct classifications, hourly rates of
wages paid, daily and weekly number of hours worked, deductions made, and actual wages paid. Further, the Agency
Head shall cause or require the contracting officer to insert in any such contract a clause providing that the records to be
maintained under this paragraph shall be made available by the contractor or subcontractor for inspection, copying, or
franscription by authorized representatives of the (write the name of agency) and the Department of Labor, and the
contractor or subcontractor will permit such representatives fo interview employees during working hours on the job.

(The information collection, recordkeeping, and reporting requirements contained in the following paragraphs of this section were
approved by the Office of Management and Budget:

Paragraph OMB Control Number |

(2)(1)({i)B) 1215-0141
(&)(1)(i)C) 1215-0140)
(@)(1)(iv) 1215-0140)
(a)(3)(i) 1215-0140 |
1215-0017]
(2)(3)(i)A) 1215-0149]
(c) 12150140 |
1215-0017

[48 FR 19540, Apr. 29, 1983, as amended at 51 FR 12265, Apr. 8, 1986; 55 FR 50150, Dec. 4, 1990; 57 FR 28776, June 26, 1992;
58 FR 58955, Nov. 5, 1993; 61 FR 40716, Aug. 5, 1996; 65 FR 69693, Nov. 20, 2000; 73 FR 77511, Dec. 19, 2008]

EFFECTIVE DATE NOTE: At 58 FR 58955, Nov. 5, 1993, §5.5 was amended by suspending paragraph (a)(1)(ii) indefinitely.
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§5.6 Enforcement.

(a)(1) It shall be the responsibility of the Federal agency to ascertain whether the clauses required by §5.5 have been
inserted in the contracts subject to the labor standards provisions of the Acts contained in §5.1. Agencies which do not
directly enter into such contracts shall promulgate the necessary regulations or procedures to require the recipient of the
Federal assistance to insert in its contracts the provisions of §5.5. No payment, advance, grant, loan, or guarantee of
funds shall be approved by the Federal agency unless the agency insures that the clauses required by §5.5 and the
appropriate wage determination of the Secretary of Labor are contained in such contracts. Furthermore, no payment,
advance, grant, loan, or guarantee of funds shall be approved by the Federal agency after the beginning of construction
unless there is on file with the agency a certification by the contractor that the contractor and its subcontractors have
complied with the provisions of §5.5 or unless there is on file with the agency a certification by the contractor that there is a
substantial dispute with respect to the required provisions.

(2) Payrolls and Statements of Compliance submitted pursuant to §5.5(a)(3)(ii) shall be preserved by the Federal
agency for a period of 3 years from the date of completion of the contract and shall be produced at the request of the
Department of Labor at any time during the 3-year period.

(3) The Federal agency shall cause such investigations to be made as may be necessary to assure compliance with
the labor standards clauses required by §5.5 and the applicable statutes listed in §5.1. Investigations shall be made of all
contracts with such frequency as may be necessary to assure compliance. Such investigations shall include interviews
with employees, which shall be taken in confidence, and examinations of payroll data and evidence of registration and
certification with respect to apprenticeship and training plans. In making such examinations, particular care shall be taken
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to determine the correctness of classifications and to determine whether there is a disproportionate employment of
laborers and of apprentices or trainees registered in approved programs. Such investigations shall also include evidence %
of fringe benefit plans and payments thereunder. Complaints of alleged violations shall be given priority.

P
(4) In accordance with normal operating procedures, the contracting agency may be furnished various investigatory )
material from the investigation files of the Department of Labor, None of the material, other than computations of back
wages and liquidated damages and the summary of back wages due, may be disclosed in any manner to anyone other
than Federal officials charged with administering the contract or program providing Federal assistance to the contract,
without requesting the permission and views of the Department of Labor.

(5) Itis the policy of the Department of Labor to protect the identity of its confidential sources and to prevent an
unwarranted invasion of personal privacy. Accordingly, the identity of an employee who makes a written or oral statement
as a complaint or in the course of an investigation, as well as portions of the statement which would reveal the employee's
identity, shall not be disclosed in any manner to anyone other than Federal officials without the prior consent of the
employee. Disclosure of employee statements shall be governed by the provisions of the “Freedom of Information Act” (5
U.S.C. 552, see 29 CFR part 70) and the "Privacy Act of 1974" (5 U.S.C. 552a).

(b) The Administrator shall cause o be made such investigations as deemed necessary, in order to obtain compliance
with the labor standards provisions of the applicable statutes listed in §5.1, or to affirm or reject the recommendations by
the Agency Head with respect to labor standards matters arising under the statutes listed in §5.1. Federal agencies,
contractors, subcontractors, sponsors, applicants, or owners shall cooperate with any authorized representative of the
Department of Labor in the inspection of records, in interviews with workers, and in all other aspects of the investigations.
The findings of such an investigation, including amounts found due, may not be altered or reduced without the approval of
the Department of Labor. Where the underpayments disclosed by such an investigation total $1,000 or more, where there
is reason to believe that the violations are aggravated or willful (or, in the case of the Davis-Bacon Act, that the contractor
has disregarded its obligations to employees and subcontractors), or where liquidated damages may be assessed under
the Contract Work Hours and Safety Standards Act, the Department of Labor will furnish the Federal agency an
enforcement report detailing the labor standards violations disclosed by the investigation and any action taken by the
contractor to correct the violative practices, including any payment of back wages. In other circumstances, the Federal
agency will be furnished a letter of notification summarizing the findings of the investigation.

t Back to Top
{ §5.7 Reports to the Secretary of Labor.

(a) Enforcement reports. (1) Where underpayments by a contractor or subcontractor total less than $1,000, and where
there is no reason to believe that the violations are aggravated or willful (or, in the case of the Davis-Bacon Act that the
contractor has disregarded its obligations to employees and subcontractors), and where restitution has been effected and
L future compliance assured, the Federal agency need not submit its investigative findings and recommendations to the
Administrator, unless the investigation was made at the request of the Department of Labor. In the latter case, the Federal
agency shall submit a factual summary report detailing any violations including any data on the amount of restitution paid,
the number of workers who received restitution, liquidated damages assessed under the Contract Work Hours and Safety
Standards Act, corrective measures taken (such as “letters of notice"), and any information that may be necessary to
s review any recommendations for an appropriate adjustment in liquidated damages under §5.8.

(2) Where underpayments by a contractor or subcontractor total $1,000 or more, or where there is reason to believe
that the violations are aggravated or willful (or, in the case of the Davis-Bacon Act, that the contractor has disregarded its
obligations to employees and subcontractors), the Federal agency shall furnish within 60 days after completion of its
investigation, a detailed enforcement report to the Administrator.

(b) Semi-annual enforcement reports. To assist the Secretary in fulfilling the responsibiliies under Reorganization
Plan No. 14 of 1950, Federal agencies shall furnish to the Administrator by April 30 and October 31 of each calendar year
semi-annual reports on compliance with and enforcement of the labor standards provisions of the Davis-Bacon Act and its
related acts covering the periods of October 1 through March 31 and April 1 through September 30, respectively. Such
reports shall be prepared in the manner prescribed in memoranda issued to Federal agencies by the Administrator. This
report has been cleared in accordance with FPMR 101-11.11 and assigned interagency report control number 1482-DOL-
SA.

(c) Additional information. Upon request, the Agency Head shall transmit to the Administrator such information
available to the Agency with respect to contractors and subcontractors, their contracts, and the nature of the contract work
as the Administrator may find necessary for the performance of his or her duties with respect to the labor standards
provisions referred to in this part.

(d) Contract termination. Where a contract is terminated by reason of violations of the labor standards provisions of
the statutes listed in §5.1, a report shall be submitted promptly to the Administrator and to the Comptroller General (if the
contract is subject to the Davis-Bacon Act), giving the name and address of the contractor or subcontractor whose right to
proceed has been terminated, and the name and address of the contractor or subcontractor, if any, who is to complete the
work, the amount and number of the contract, and the description of the work to be performed.

% Back to Top
§5.8 Liquidated damages under the Contract Work Hours and Safety Standards Act.

(a) The Contract Work Hours and Safety Standards Act requires that laborers or mechanics shall be paid wages at a
rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in any
workweek. In the event of violation of this provision, the contractor and any subcontractor shall be liable for the unpaid
wages and in addition for liquidated damages, computed with respect to each laborer or mechanic employed in violation of

L the Act in the amount of $10 for each calendar day in the workweek on which such individual was required or permitted to
work in excess of forty hours without payment of required overtime wages. Any contractor of subcontractor aggrieved by
the withholding of liquidated damages shall have the right to appeal to the head of the agency of the United States (or the
territory of District of Columbia, as appropriate) for which the contract work was performed or for which financial assistance
was provided.

(b) Findings and recommendations of the Agency Head. The Agency Head has the authority to review the
administrative determination of liquidated damages and to issue a final order affirming the determination. It is not
necessary to seek the concurrence of the Administrator but the Administrator shall be advised of the action taken.
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Whenever the Agency Head finds that a sum of liquidated damages administratively determined to be due is incorrect or
that the contractor or subcontractor violated inadvertently the provisions of the Act notwithstanding the exercise of due
care upon the part of the contractor or subcontractor involved, and the amount of the liquidated damages computed for the
contract is in excess of $500, the Agency Head may make recommendations to the Secretary that an appropriate
adjustment in liquidated damages be made or that the contractor or subcontractor be relieved of liability for such liquidated
damages. Such findings with respect to liquidated damages shall include findings with respect to any wage
underpayments for which the liquidated damages are determined.

(c) The recommendations of the Agency Head for adjustment or relief from liquidated damages under paragraph (a)
of this section shall be reviewed by the Administrator or an authorized representative who shall issue an order concurring
in the recommendations, partially concurring in the recommendations, or rejecting the recommendations, and the reasons
therefor. The order shall be the final decision of the Department of Labor, unless a petition for review is filed pursuant to
part 7 of this title, and the Administrative Review Board in its discretion reviews such decision and order; or, with respect
to contracts subject to the Service Contract Act, unless petition for review is filed pursuant to part 8 of this title, and the
Administrative Review Board in its discretion reviews such decision and order.

(d) Whenever the Agency Head finds that a sum of liquidated damages administratively determined to be due under
section 104(a) of the Contract Work Hours and Safety Standards Act for a contract is $500 or less and the Agency Head
finds that the sum of liquidated damages is incorrect or that the contractor or subcontractor violated inadvertently the
provisions of the Contract Work Hours and Safety Standards Act notwithstanding the exercise of due care upon the part of
the contractor or subcontractor involved, an appropriate adjustment may be made in such liquidated damages or the
contractor or subcontractor may be relieved of liability for such liquidated damages without submitting recommendations to
this effect or a report to the Department of Labor. This delegation of authority is made under section 105 of the Contract
Work Hours and Safety Standards Act and has been found to be necessary and proper in the public interest to prevent
undue hardship and to avoid serious impairment of the conduct of Government business.

[48 FR 19541, Apr. 29, 1983, as amended at 51 FR 12265, Apr, 9, 1986; 51 FR 13496, Apr. 21, 1986]
t Back to Top
§5.9 Suspension of funds.

In the event of failure or refusal of the contractor or any subcontractor to comply with the labor standards clauses
contained in §5.5 and the applicable statutes listed in §5.1, the Federal agency, upon its own action or upon written
request of an authorized representative of the Department of Labor, shall take such action as may be necessary to cause
the suspension of the payment, advance or guarantee of funds until such time as the violations are discontinued or until
sufficient funds are withheld to compensate employees for the wages to which they are entitled and to cover any liquidated
damages which may be due.

¢ Back to Top
§5.10 Restitution, criminal action.

(a) In cases other than those forwarded to the Attorney General of the United States under paragraph (b), of this
section, where violations of the labor standards clauses contained in §5.5 and the applicable statutes listed in §5.1 result
in underpayment of wages to employees, the Federal agency or an authorized representative of the Department of Labor
shall request that restitution be made to such employees or on their behalf to plans, funds, or programs for any type of
bona fide fringe benefits within the meaning of section 1(b)(2) of the Davis-Bacon Act.

(b) In cases where the Agency Head or the Administrator finds substantial evidence that such violations are willful and
in violation of a criminal statute, the matter shall be forwarded to the Attorney General of the United States for prosecution
if the facts warrant. In all such cases the Administrator shall be informed simultaneously of the action taken.

t Back to Top
§5.11 Disputes concerning payment of wages.

(a) This section sets forth the procedure for resolution of disputes of fact or law concerning payment of prevailing
wage rates, overtime pay, or proper classification. The procedures in this section may be initiated upon the Administrator's
own motion, upon referral of the dispute by a Federal agency pursuant to §5.5(a)(9), or upon request of the contractor or
subcontractor(s).

(b)(1) In the event of a dispute described in paragraph (a) of this section in which it appears that relevant facts are at
issue, the Administrator will notify the affected contractor and subcontractor(s) (if any), by registered or certified mail to the
last known address, of the investigation findings. If the Administrator determines that there is reasonable cause to believe
that the contractor and/or subcontractor(s) should also be subject to debarment under the Davis-Bacon Act or §5.12(a)(1),
the letter will so indicate.

(2) A contractor and/or subcontractor desiring a hearing concerning the Administrator's investigative findings shall
request such a hearing by letter postmarked within 30 days of the date of the Administrator's letter. The request shall set
forth those findings which are in dispute and the reasons therefor, including any affirmative defenses, with respect to the
violations and/or debarment, as appropriate.

(3) Upon receipt of a timely request for a hearing, the Administrator shall refer the case to the Chief Administrative
Law Judge by Order of Reference, to which shall be attached a copy of the letter from the Administrator and response
thereto, for designation of an Administrative Law Judge to conduct such hearings as may be necessary to resolve the
disputed matters. The hearing shall be conducted in accordance with the procedures set forth in 29 CFR part 6.

(c)(1) In the event of a dispute described in paragraph (a) of this section in which it appears that there are no relevant
facts at issue, and where there is not at that time reasonable cause to institute debarment proceedings under §5.12, the
Administrator shall notify the contractor and subcontractor(s) (if any), by registered or certified mail to the last known
address, of the investigation findings. and shall issue a ruling on any issues of law known to be in dispute.

(2)(i) If the contractor and/or subcontractor(s) disagree with the factual findings of the Administrator or believe that
there are relevant facts in dispute, the contractor or subcontractor(s) shall so advise the Administrator by letter postmarked
within 30 days of the date of the Administrator's letter. In the response, the contractor and/or subcontractor(s) shall explain
in detail the facts alleged to be in dispute and attach any supporting documentation.
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(iiy Upon receipt of a response under paragraph (c)(2)(i) of this section alleging the existence of a factual dispute, the
Administrator shall examine the information submitted. If the Administrator determines that there is a relevant issue of fact,
the Administrator shall refer the case to the Chief Administrative Law Judge in accordance with paragraph (b)(3) of this
section. If the Administrator determines that there is no relevant issue of fact, the Administrator shall so rule and advise
the contractor and subcontractor(s) (if any) accordingly.

(3) If the contractor and/or subcontractor(s) desire review of the ruling issued by the Administrator under paragraph

r (c)(1) or (2) of this section, the contractor and/or subcontractor(s) shall file a petition for review thereof with the
Administrative Review Board within 30 days of the date of the ruling, with a copy thereof the Administrator. The petition for
review shall be filed in accordance with part 7 of this title.

(d) If a timely response to the Administrator's findings or ruling is not made or a timely petition for review is not filed,
the Administrator's findings and/or ruling shall be final, except that with respect to debarment under the Davis-Bacon Act,
the Administrator shall advise the Comptroller General of the Administrator's recommendation in accordance with §5.12(a)
(1). If a timely response or petition for review is filed, the findings and/or ruling of the Administrator shall be inoperative
unless and until the decision is upheld by the Administrative Law Judge or the Administrative Review Board.

¢ Back to Top
§5.12 Debarment proceedings.

(a)(1) Whenever any contractor or subcontractor is found by the Secretary of Labor to be in aggravated or willful

[ violation of the labor standards provisions of any of the applicable statutes listed in §5.1 other than the Davis-Bacon Act,
such contractor or subcontractor or any firm, corporation, partnership, or association in which such contractor or
subcontractor has a substantial interest shall be ineligible for a period not to exceed 3 years (from the date of publication
by the Comptrolier General of the name or names of said contractor or subcontractor on the ineligible list as provided
below) to receive any contracts or subcontracts subject to any of the statutes listed in §5.1.

(2) In cases arising under contracts covered by the Davis-Bacon Act, the Administrator shall transmit to the
Comptroller General the names of the contractors or subcontractors and their responsible officers, if any (and any firms in
which the contractors or subcontractors are known to have an interest), who have been found to have disregarded their
. obligations to employees, and the recommendation of the Secretary of Labor or authorized representative regarding
debarment. The Comptroller General will distribute a list to all Federal agencies giving the names of such ineligible person
or firms, who shall be ineligible to be awarded any contract or subcontract of the United States or the District of Columbia
and any contract or subcontract subject to the labor standards provisions of the statutes listed in §5.1.

investigation conducted by the Federal agency or the Department of Labor, and where the Administrator finds reasonable
cause to believe that a contractor or subcontractor has committed willful or aggravated violations of the labor standards
provisions of any of the statutes listed in §5.1 (other than the Davis-Bacon Act), or has committed violations of the Davis-
Bacon Act which constitute a disregard of its obligations to employees or subcontractors under section 3(a) thereof, the

[ (b)(1) In addition to cases under which debarment action is initiated pursuant to §5.11, whenever as a result of an

r Administrator shall notify by registered or certified mail to the last known address, the contractor or subcontractor and its
responsible officers, if any (and any firms in which the contractor or subcontractor are known to have a substantial
k interest), of the finding. The Administrator shall afford such contractor or subcontractor and any other parties notified an

opportunity for a hearing as to whether debarment action should be taken under paragraph (a)(1) of this section or section
3(a) of the Davis-Bacon Act. The Administrator shall furnish to those notified a summary of the investigative findings. If the
contractor or subcontractor or any other parties notified wish to request a hearing as to whether debarment action should
be taken, such a request shall be made by letter postmarked within 30 days of the date of the letter from the Administrator,
L and shall set forth any findings which are in dispute and the reasons therefor, including any affirmative defenses to be
raised. Upon receipt of such request for a hearing, the Administrator shall refer the case to the Chief Administrative Law
Judge by Order of Reference, to which shall be attached a copy of the letter from the Administrator and the response
thereto, for designation of an Administrative Law Judge to conduct such hearings as may be necessary to determine the
matters in dispute. in considering debarment under any of the statutes listed in §5.1 other than the Davis-Bacon Act, the
Administrative Law Judge shall issue an order conceming whether the contractor or subcontractor is to be debarred in
accordance with paragraph (a)(1) of this section. In considering debarment under the Davis-Bacon Act, the Administrative
Law Judge shall issue a recommendation as to whether the contractor or subcontractor should be debarred under section
3(a) of the Act.

(2) Hearings under this section shall be conducted in accordance with 29 CFR part 6. If no hearing is requested within
30 days of receipt of the letter from the Administrator, the Administrator's findings shall be final, except with respect to
recommendations regarding debarment under the Davis-Bacon Act, as set forth in paragraph (a)(2) of this section.

(c) Any person or firm debarred under §5.12(a)(1) may in writing request removal from the debarment list after six
months from the date of publication by the Comptroller General of such person or firm's name on the ineligible list. Such a
request should be directed to the Administrator of the Wage and Hour Division, Employment Standards Administration,
U.S. Department of Labor, Washington, DC 20210, and shall contain a full explanation of the reasons why such person or
firm should be removed from the ineligible list. In cases where the contractor or subcontractor failed to make full restitution
L to all underpaid employees, a request for removal will not be considered until such underpayments are made. In all other
cases, the Administrator will examine the facts and circumstances surrounding the violative practices which caused the
debarment, and issue a decision as to whether or not such person or firm has demonstrated a current responsibility to
comply with the labor standards provisions of the statutes listed in §5.1, and therefore should be removed from the
ineligible list. Among the factors to be considered in reaching such a decision are the severity of the violations, the
= contractor or subcontractor's attitude towards compliance, and the past compliance history of the firm. In no case will such
removal be effected unless the Administrator determines after an investigation that such person or firm is in compliance
with the labor standards provisions applicable to Federal contracts and Federally assisted construction work subject to any
of the applicable statutes listed in §5.1 and other labor statutes providing wage protection, such as the Service Contract
Act, the Walsh-Healey Public Contracts Act, and the Fair Labor Standards Act. If the request for removal is denied, the
person or firm may petition for review by the Administrative Review Board pursuant to 29 CFR part 7.

(d)(1) Section 3(a) of the Davis-Bacon Act provides that for a period of three years from date of publication on the
ineligible list, no contract shall be awarded to any persons or firms placed on the list as a result of a finding by the
| Comptroller General that such persons or firms have disregarded obligations to employees and subcontractors under that
Act, and further, that no contract shall be awarded to “any firm, corporation, partnership, or association in which such
persons or firms have an interest.” Paragraph (a)(1) of this section similarly provides that for a period not to exceed three
years from date of publication on the ineligible list, no contract subject to any of the statutes listed in §5.1 shall be awarded
to any contractor or subcontractor on the ineligible list pursuant to that paragraph, or to “any firm, corporation, partnership,
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or association” in which such contractor or subcontractor has a “substantial interest.” A finding as to whether persons or
firms whose names appear on the ineligible list have an interest (or a substantial interest, as appropriate) in any other firm,
corporation, partnership, or association, may be made through investigation, hearing, or otherwise.

(2)() The Administrator, on his/her own motion or after receipt of a request for a determination pursuant to paragraph
(d)(3) of this section may make a finding on the issue of interest (or substantial interest, as appropriate).

(ii) If the Administrator determines that there may be an interest (or substantial interest, as appropriate), but finds that
there is insufficient evidence to render a final ruling thereon, the Administrator may refer the issue to the Chief
Administrative Law Judge in accordance with paragraph (d)(4) of this section.

(iif) If the Administrator finds that no interest (or substantial interest, as appropriate) exists, or that there is not
sufficient information to warrant the initiation of an investigation, the requesting party, if any, will be so notified and no
further action taken.

(iv)(A) If the Administrator finds that an interest (or substantial interest, as appropriate) exists, the person or firm
affected will be notified of the Administrator's finding (by certified mail to the last known address), which shall include the
reasons therefor, and such person or firm shall be afforded an opportunity to request that a hearing be held to render a
decision on the issue.

(B) Such person or firm shall have 20 days from the date of the Administrator's ruling to request a hearing. A detailed
statement of the reasons why the Administrator’s ruling is in error, including facts alleged to be in dispute, if any, shall be
submitted with the request for a hearing.

(C) If no hearing is requested within the time mentioned in paragraph (d)(2)(iv)(B) of this section, the Administrator's
finding shall be final and the Administrator shall so notify the Comptroller General. If a hearing is requested, the ruling of
the Administrator shall be inoperative unless and until the administrative law judge or the Administrative Review Board
issues an order that there is an interest (or substantial interest, as appropriate).

(3)(i) A request for a determination of interest (or substantial interest, as appropriate), may be made by any interested
party, including contractors or prospective contractors and associations of contractor's representatives of employees, and
interested Government agencies. Such a request shall be submitted in writing to the Administrator, Wage and Hour
Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210.

(it) The request shall include a statement setting forth in detail why the petitioner believes that a person or firm whose
name appears on the debarred bidders list has an interest (or a substantial interest, as appropriate) in any firm,
corporation, partnership, or association which is seeking or has been awarded a contract of the United States or the
District of Columbia, or which is subject to any of the statutes listed in §5.1. No particular form is prescribed for the
submission of a request under this section.

(4) Referral to the Chief Administrative Law Judge. The Administrator, on histher own motion under paragraph (d)(2)
(il) of this section or upon a request for hearing where the Administrator determines that relevant facts are in dispute, will
by order refer the issue to the Chief Administrative Law Judge, for designation of an Administrative Law Judge who shall
conduct such hearings as may be necessary fo render a decision solely on the issue of interest (or substantial interest, as
appropriate). Such proceedings shall be conducted in accordance with the procedures set forth at 29 CFR part 6.

(5) Referral to the Administrative Review Board. If the person or firm affected requests a hearing and the
Administrator determines that relevant facts are not in dispute, the Administrator will refer the issue and the record
compiled thereon to the Administrative Review Board to render a decision solely on the issue of interest (or substantial
interest, as appropriate). Such proceeding shall be conducted in accordance with the procedures set forth at 29 CFR part
T.

[48 FR 19541, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983]
£ Back to Top
§5.13 Rulings and interpretations.

All questions relating to the application and interpretation of wage determinations (including the classifications therein)
issued pursuant to part 1 of this subtitle, of the rules contained in this part and in parts 1 and 3, and of the labor standards
provisions of any of the statutes listed in §5.1 shall be referred to the Administrator for appropriate ruling or interpretation.
The rulings and interpretations shall be authoritative and those under the Davis-Bacon Act may be relied upon as provided
for in section 10 of the Portal-to-Portal Act of 1947 (29 U.S.C. 259). Requests for such rulings and interpretations should
be addressed to the Administrator, Wage and Hour Division, Employment Standards Administration, U.S. Department of
Labor, Washington, DC 20210.

t Back to Top
§5.14 Variations, tolerances, and exemptions from parts 1 and 3 of this subtitle and this part.

The Secretary of Labor may make variations, tolerances, and exemptions from the regulatory requirements of this
part and those of parts 1 and 3 of this subtitle whenever the Secretary finds that such action is necessary and proper in
the public interest or to prevent injustice and undue hardship. Variations, tolerances, and exemptions may not be made
from the statutory requirements of any of the statutes listed in §5.1 unless the statute specifically provides such authority.

t Back to Top

§5.15 Limitations, variations, tolerances, and exemptions under the Contract Work Hours and Safety Standards
Act.

(a) General. Upon his or her own initiative or upon the request of any Federal agency, the Secretary of Labor may
provide under section 105 of the Contract Work Hours and Safety Standards Act reasonable limitations and allow
variations, tolerances, and exemptions to and from any or all provisions of that Act whenever the Secretary finds such
action to be necessary and proper in the public interest to prevent injustice, or undue hardship, or to avoid serious
impairment of the conduct of Government business. Any request for such action by the Secretary shall be submitted in
writing, and shall set forth the reasons for which the request is made.
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of contracts are found exempt from all provisions of that Act in order to prevent injustice, undue hardship, or serious

(b) Exemptions. Pursuant to section 105 of the Contract Work Hours and Safety Standards Act, the following classes
impairment of Government business: é \

(1) Contract work performed in a workplace within a foreign country or within territory under the jurisdiction of the /)
United States other than the following: A State of the United States; the District of Columbia; Puerto Rico; the Virgin

Islands; Outer Continental Shelf lands defined in the Outer Continental Shelf Lands Act (ch. 345, 67 Stat. 462); American

Samoa; Guam; Wake Island; Eniwetok Atoll; Kwajalein Atoll; and Johnston Island.

(2) Agreements entered into by or on behalf of the Commodity Credit Corporation providing for the storing in or
handling by commercial warehouses of wheat, comn, oats, barley, rye, grain sorghums, soybeans, flaxseed, rice, naval
stores, tobacco, peanuts, dry beans, seeds, cotton, and wool.

(3) Sales of surplus power by the Tennessee Valley Authority to States, counties, municipalities, cooperative
organization of citizens or farmers, corporations and other individuals pursuant to section 10 of the Tennessee Valley
Authority Act of 1933 (16 U.S.C. 8311).

(c) Tolerances. (1) The “basic rate of pay” under section 102 of the Contract Work Hours and Safety Standards Act
may be computed as an hourly equivalent to the rate on which time-and-one-half overtime compensation may be
computed and paid under section 7 of the Fair Labor Standards Act of 1938, as amended (29 U.S.C. 207), as interpreted
in part 778 of this title. This tolerance is found to be necessary and proper in the public interest in order to prevent undue
hardship.

(2) Concerning the tolerance provided in paragraph (c)(1) of this section, the provisions of section 7(d)(2) of the Fair
Labor Standards Act and §778.7 of this title should be noted. Under these provisions, payments for occasional periods
when no work is performed, due to vacations, and similar causes are excludable from the “regular rate” under the Fair
Labor Standards Act. Such payments, therefore, are also excludable from the “basic rate” under the Contract Work Hours
and Safety Standards Act.

(3) See §5.8(c) providing a tolerance subdelegating authority to the heads of agencies to make appropriate
adjustments in the assessment of liquidated damages totaling $500 or less under specified circumstances.

(4)(i) Time spent in an organized program of related, supplemental instruction by laborers or mechanics employed
under bona fide apprenticeship or training programs may be excluded from working time if the criteria prescribed in
paragraphs (c)(4)(ii) and (iii) of this section are met.

(i) The apprentice or trainee comes within the definition contained in §5.2(n).

(iif) The time in question does not involve productive work or performance of the apprentice's or trainee's regular
duties.

(d) Variations. (1) In the event of failure or refusal of the contractor or any subcontractor to comply with overtime pay
requirements of the Contract Work Hours and Safety Standards Act, if the funds withheld by Federal agencies for the
violations are not sufficient to pay fully both the unpaid wages due laborers and mechanics and the liquidated damages
due the United States, the available funds shall be used first to compensate the laborers and mechanics for the wages to
which they are entitied (or an equitable portion thereof when the funds are not adequate for this purpose); and the
balance, if any, shall be used for the payment of liquidated damages.

(2) In the performance of any contract entered into pursuant to the provisions of 38 U.S.C. 620 to provide nursing
home care of veterans, no contractor or subcontractor under such contract shall be deemed in violation of section 102 of
the Caontract Work Hours and Safety Standards Act by virtue of failure to pay the overtime wages required by such section
for work in excess of 40 hours in the workweek to any individual employed by an establishment which is an institution
primarily engaged in the care of the sick, the aged, or the mentally ill or defective who reside on the premises if, pursuant
to an agreement or understanding arrived at between the employer and the employee before performance of the work, a
work period of 14 consecutive days is accepted in lieu of the workweek of 7 consecutive days for the purpose of overtime
compensation and if such individual receives compensation for employment in excess of 8 hours in any workday and in
excess of 80 hours in such 14-day period at a rate not less than 1) times the regular rate at which the individual is
employed, computed in accordance with the requirements of the Fair Labor Standards Act of 1938, as amended.

(3) Any contractor or subcontractor performing on a government contract the principal purpose of which is the
furnishing of fire fighting or suppression and related services, shall not be deemed to be in violation of section 102 of the
Contract Work Hour and Safety Standards Act for failing to pay the overtime compensation required by section 102 of the
Act in accordance with the basic rate of pay as defined in paragraph (c)(1) of this section, to any pilot or copilot of a fixed-
wing or rotary-wing aircraft employed on such contract if:

(i) Pursuant to a written employment agreement between the contractor and the employee which is arrived at before
performance of the work,

(A) The employee receives gross wages of not less than $300 per week regardless of the total number of hours
worked in any workweek, and

(B) Within any workweek the total wages which an employee receives are not less than the wages to which the
employee would have been entitled in that workweek if the employee were paid the minimum hourly wage required under
the contract pursuant to the provisions of the Service Contract Act of 1965 and any applicable wage determination issued
thereunder for all hours worked, plus an additional premium payment of one-half times such minimum hourly wage for all
hours worked in excess of 40 hours in the workweek;

(ii) The contractor maintains accurate records of the total daily and weekly hours of work performed by such employee
on the government contract. In the event these conditions for the exemption are not met, the requirements of section 102
of the Contract Work Hours and Safety Standards Act shall be applicable to the contract from the date the contractor or
subcontractor fails to satisfy the conditions until completion of the contract.

(Reporting and recordkeeping requirements in paragraph (d)(2) have been approved by the Office of Management and Budget under
control numbers 1215-0140 and 1215-0017. Reporting and recordkeeping requirements in paragraph (d)(3)(ii) have been approved
by the Office of Management and Budget under control number 1215-0017)

[48 FR 19541, Apr. 28, 1983, as amended at 51 FR 12265, Apr. 9, 1986; 61 FR 40716, Aug. 5, 1998]
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§5.16 Training plans approved or recognized by the Department of Labor prior to August 20, 1975.

(a) Notwithstanding the provisions of §5.5(a)(4)(ii) relating to the utilization of trainees on Federal and federally
assisted construction, no contractor shall be required to obtain approval of a training program which, prior to August 20,
1975, was approved by the Department of Labor for purposes of the Davis-Bacon and Related Acts, was established by
agreement of organized |labor and management and therefore recognized by the Department, and/or was recognized by
the Department under Executive Order 11246, as amended. A copy of the program and evidence of its prior approval, if
applicable shall be submitted to the Employment and Training Administration, which shall certify such prior approval or
recognition of the program. In every other respect, the provisions of §5.5(a)(4)(ii)—including those relating to registration
of trainees, permissible ratios, and wage rates to be paid—shall apply to these programs.

(b) Every trainee employed on a contract executed on and after August 20, 1975, in one of the above training
programs must be individually registered in the program in accordance with Employment and Training Administration
procedures, and must be paid at the rate specified in the program for the level of progress. Any such employee listed on
the payroll at a trainee rate who is not registered and participating in a program certified by ETA pursuant to this section,
or approved and certified by ETA pursuant to §5.5(a)(4)(ii), must be paid the wage rate determined by the Secretary of
Labor for the classification of work actually performed. The ratio of trainees to journeymen shall not be greater than
permitted by the terms of the program.

(c) In the event a program which was recognized or approved prior to August 20, 1975, is modified, revised,
extended, or renewed, the changes in the program or its renewal must be approved by the Employment and Training
Administration before they may be placed into effect.

t Back to Top
§5.17 Withdrawal of approval of a training program.

If at any time the Employment and Training Administration determines, after opportunity for a hearing, that the
standards of any program, whether it is one recognized or approved prior to August 20, 1975, or a program subsequently
approved, have not been complied with, or that such a program fails to provide adequate training for participants, a
contractor will no longer be permitted to utilize trainees at less than the predetermined rate for the classification of work
actually performed until an acceptable program is approved.

t Back to Top

Subpart B—Interpretation of the Fringe Benefits Provisions of the Davis-Bacon Act
SOURCE: 29 FR 13465, Sept. 30, 1964, unless otherwise noted. L

4 Back to Top

§5.20 Scope and significance of this subpart.

The 1964 amendments (Pub. L. 88-349) to the Davis-Bacon Act require, among other things, that the prevailing wage
determined for Federal and federally-assisted construction include: (a) The basic hourly rate of pay; and (b) the amount
contributed by the contractor or subcontractor for certain fringe benefits (or the cost to them of such benefits). The purpose
of this subpart is to explain the provisions of these amendments. This subpart makes available in one place official
interpretations of the fringe benefits provisions of the Davis-Bacon Act. These interpretations will guide the Department of
Labor in carrying out its responsibilities under these provisions. These interpretations are intended also for the guidance of
contractors, their associations, laborers and mechanics and their organizations, and local, State and Federal agencies,
who may be concerned with these provisions of the law. The interpretations contained in this subpart are authoritative and
may be relied upon as provided for in section 10 of the Portal-to-Portal Act of 1947 (29 U.S.C. 359). The omission to
discuss a particular problem in this subpart or in interpretations supplementing it should not be taken to indicate the
adoption of any position by the Secretary of Labor with respect to such problem or to constitute an administrative
interpretation, practice, or enforcement policy. Questions on matters not fully covered by this subpart may be referred to
the Secretary for interpretation as provided in §5.12.

¢ Back to Top

§5.21 [Reserved]
¢ Back to Top

§5.22 Effect of the Davis-Bacon fringe benefits provisions.

The Davis-Bacon Act and the prevailing wage provisions of the related statutes listed in §1.1 of this subtitle confer
upon the Secretary of Labor the authority to predetermine, as minimum wages, those wage rates found to be prevailing for
corresponding classes of laborers and mechanics employed on projects of a character similar to the contract work in the
area in which the work is to be performed. See paragraphs (a) and (b) of §1.2 of this subtitle. The fringe benefits
amendments enlarge the scope of this authority by including certain bona fide fringe benefits within the meaning of the
terms ‘wages”, “scale of wages’, “wage rates”, ‘minimum wages" and “prevailing wages”, as used in the Davis-Bacon Act.

4 Back to Top
§5.23 The statutory provisions.
The fringe benefits provisions of the 1964 amendments to the Davis-Bacon Act are, in part, as follows: l

(b) As used in this Act the term “wages’, “scale of wages”, “wage rates”, “minimum wages", and ‘prevailing wages" shall

include—
(1) The basic hourly rate of pay; and [

(2) The amount of—

(A) The rate of contribution irrevocably made by a contractor or subcontractor to a trustee or to a third person pursuant to a
fund, plan, or program; and
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(B) The rate of costs to the contractor or subcontractor which may be reasonably anticipated in providing benefits to laborers X
and mechanics pursuant to an enforceable commitment to carry out a financially responsible plan or program which was %‘
- communicated in writing to the laborers and mechanics affected,

for medical or hospital care, pensions on retirement or death, compensation for injuries or iliness resulting from occupational activity, )
or insurance to provide any of the foregoing, for unemployment benefits, life insurance, disability and sickness insurance, or accident

insurance, for vacation and holiday pay, for defraying costs of apprenticeship or other similar programs, or for other bona fide fringe

benefits, but only where the contractor or subcontractor is not required by other Federal, State, or local law to provide any of such

benefits * * *.

¢ Back to Top
§5.24 The basic hourly rate of pay.

“The basic hourly rate of pay” is that part of a laborer's or mechanic's wages which the Secretary of Labor would have
found and included in wage determinations prior to the 1964 amendments. The Secretary of Labor is required to continue
to make a separate finding of this portion of the wage. In general, this portion of the wage is the cash payment made
directly to the laborer or mechanic. It does not include fringe benefits.

+ Back to Top
§5.25 Rate of contribution or cost for fringe benefits.

(a) Under the amendments, the Secretary is obligated to make a separate finding of the rate of contribution or cost of
fringe benefits. Only the amount of contributions or costs for fringe benefits which meet the requirements of the act will be
considered by the Secretary. These requirements are discussed in this subpart.

(b) The rate of contribution or cost is ordinarily an hourly rate, and will be reflected in the wage determination as such.
In some cases, however, the contribution or cost for certain fringe benefits may be expressed in a formula or method of
payment other than an hourly rate. In such cases, the Secretary may in his discretion express in the wage determination
the rate of contribution or cost used in the formula or method or may convert it to an hourly rate of pay whenever he finds
that such action would facilitate the administration of the Act. See §5.5(a)(1)(i) and (iii).
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§5.26 “*** contribution irrevocably made * * * to a trustee or to a third person”.

Under the fringe benefits provisions (section 1(b)(2) of the Act) the amount of contributions for fringe benefits must be
made to a trustee or to a third person irrevocably. The “third person” must be one who is not affiliated with the contractor
or subcontractor. The trustee must assume the usual fiduciary responsibilities imposed upon trustees by applicable law.
The trust or fund must be set up in such a way that in no event will the contractor or subcontractor be able to recapture
any of the contributions paid in or any way divert the funds to his own use or benefit. Although contributions made to a
r trustee or third person pursuant to a benefit plan must be irrevocably made, this does not prevent return to the contractor
or subcontractor of sums which he had paid in excess of the contributions actually called for by the plan, as where such
excess payments result from error or from the necessity of making payments to cover the estimated cost of contributions
at a time when the exact amount of the necessary contributions under the plan is not yet ascertained. For example, a
benefit plan may provide for definite insurance benefits for employees in the event of the happening of a specified
contingency such as death, sickness, accident, etc., and may provide that the cost of such definite benefits, either in full or
any balance in excess of specified employee contributions, will be borne by the contractor or subcontractor. In such a case
L the return by the insurance company to the contractor or subcontractor of sums paid by him in excess of the amount
required to provide the benefits which, under the plan, are to be provided through contributions by the contractor or
subcontractor, will not be deemed a recapture or diversion by the employer of contributions made pursuant to the plan.
(See Report of the Senate Committee on Labor and Public Welfare, S. Rep. No. 963, 88th Cong., 2d Sess., p. 5.)

L + Back to Top
§5.27 “***fund, plan, or program”.

The contributions for fringe benefits must be made pursuant to a fund, plan or program (sec. 1(b)(2)(A) of the act).
The phrase “fund, plan, or program” is merely intended to recognize the various types of arrangements commonly used to
provide fringe benefits through employer contributions. The phrase is identical with language contained in section 3(1) of
the Welfare and Pension Plans Disclosure Act. In interpreting this phrase, the Secretary will be guided by the experience
of the Department in administering the latter statute. (See Report of Senate Committee on Labor and Public Welfare, S.
Rep. No. 963, 88th Cong., 2d Sess., p. 5.)

4+ Back to Top
§5.28 Unfunded plans.

l (a) The costs to a contractor or subcontractor which may be reasonably anticipated in providing benefits of the types
described in the act pursuant to an enforceable commitment to carry out a financially responsible plan or program, are
considered fringe benefits within the meaning of the act (see 1(b)(2)(B) of the act). The legislative history suggests that
these provisions were intended to permit the consideration of fringe benefits meeting, among others, these requirements
and which are provided from the general assets of a contractor or subcontractor. (Report of the House Committee on
Education and Labor, H. Rep. No. 308, 88th Cong., 1st Sess., p. 4.)

(b) No type of fringe benefit is eligible for consideration as a so-called unfunded plan unless:

(1) It could be reasonably anticipated to provide benefits described in the act;

L
(2) It represents a commitment that can be legally enforced;
(3) It is carried out under a financially responsible plan or program; and
r (4) The plan or program providing the benefits has been communicated in writing to the laborers and mechanics
affected. (See S. Rep. No. 963, p. 6.)
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(c) Itis in this manner that the act provides for the consideration of unfunded plans or programs in finding prevailing
wages and in ascertaining compliance with the Act. At the same time. however, there is protection against the use of this
provision as a means of avoiding the act's requirements. The words ‘reasonably anticipated” are intended to require that
any unfunded plan or program be able to withstand a test which can perhaps be best described as one of actuarial
soundness. Moreover, as in the case of other fringe benefits payable under the act, an unfunded plan or program must be
“bona fide” and not a mere simulation or sham for avoiding compliance with the act. (See S. Rep. No. 963, p. 6.) The
legislative history suggests that in order to insure against the possibility that these provisions might be used to avoid
compliance with the act, the committee contemplates that the Secretary of Labor in carrying out his responsibilities under
Reorganization Plan No. 14 of 1950, may direct a contractor or subcontractor to set aside in an account assets which,
under sound actuarial principles, will be sufficient to meet the future obligation under the plan. The preservation of this
account for the purpose intended would, of course, also be essential. (S. Rep. No. 963, p. 6.) This is implemented by the
contractual provisions required by §5.5(a)(1)(iv).

t Back to Top
§5.29 Specific fringe benefits.

(a) The act lists all types of fringe benefits which the Congress considered to be common in the construction industry
as a whole. These include the following: Medical or hospital care, pensions on retirement or death, compensation for
injuries or illness resulting from occupational activity, or insurance to provide any of the foregoing, unemployment benefits,
life insurance, disability and sickness insurance, or accident insurance, vacation and holiday pay, defrayment of costs of
apprenticeship or other similar programs, or other bona fide fringe benefits, but only where the contractor or subcontractor
is not required by other Federal, State, or local law to provide any of such benefits.

(b) The legislative history indicates that it was not the intent of the Congress to impose specific standards relating to
administration of fringe benefits. It was assumed that the majority of fringe benefits arrangements of this nature will be
those which are administered in accordance with requirements of section 302(c)(5) of the National Labor Relations Act, as
amended (S. Rep. No. 963, p. 5).

e

(c) The term “other bona fide fringe benefits” is the so-called “open end” provision. This was included so that new
fringe benefits may be recognized by the Secretary as they become prevailing. It was pointed out that a particular fringe
benefit need not be recognized beyond a particular area in order for the Secretary to find that it is prevailing in that area.

(S. Rep. No. 963, p. 6). [

(d) The legislative reports indicate that, to insure against considering and giving credit to any and all fringe benefits,
some of which might be illusory or not genuine, the qualification was included that such fringe benefits must be "bona
fide” (H. Rep. No. 308, p. 4; S. Rep. No. 963, p. 6). No difficulty is anticipated in determining whether a particular fringe
benefit is “bona fide” in the ordinary case where the benefits are those common in the construction industry and which are
established under a usual fund, plan, or program. This would be typically the case of those fringe benefits listed in
paragraph (a) of this section which are funded under a trust or insurance program. Contractors may take credit for
contributions made under such conventional plans without requesting the approval of the Secretary of Labor under §5.5(a)
(1)(iv). [

(e) Where the plan is not of the conventional type described in the preceding paragraph, it will be necessary for the
Secretary to examine the facts and circumstances to determine whether they are “bona fide” in accordance with
requirements of the act. This is particularly true with respect to unfunded plans. Contractors or subcontractors seeking
credit under the act for costs incurred for such plans must request specific permission from the Secretary under §5.5(a)(1)
(iv).

(f) The act excludes fringe benefits which a contractor or subcontractor is obligated to provide under other Federal,
State, or local law. No credit may be taken under the act for the payments made for such benefits. For example, payment
for workmen's compensation insurance under either a compulsory or elective State statute are not considered payments
for fringe benefits under the Act. While each situation must be separately considered on its own merits, payments made
for travel, subsistence or to industry promotion funds are not normally payments for fringe benefits under the Act. The L
omission in the Act of any express reference to these payments, which are common in the construction industry, suggests
that these payments should not normally be regarded as bona fide fringe benefits under the Act.
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§5.30 Types of wage determinations.

(a) When fringe benefits are prevailing for various classes of laborers and mechanics in the area of proposed
construction, such benefits are includable in any Davis-Bacon wage determination. lllustrations, contained in paragraph (c)
of this section, demonstrate some of the different types of wage determinations which may be made in such cases.

(b) Wage determinations of the Secretary of Labor under the act do not include fringe benefits for various classes of
laborers and mechanics whenever such benefits do not prevail in the area of proposed construction. When this occurs the
wage determination will contain only the basic hourly rates of pay, that is only the cash wages which are prevailing for the
various classes of laborers and mechanics. An illustration of this situation is contained in paragraph (c) of this section.

(c) llustrations:

Fringe benefits payments L
Classes Basic hourly rates Health and welfare F i Vi ions Apprenticeship program Others
Laborers $3.25]
Carpenters 4.00| $0.15|
Painters 3.90 15| 50.10) $0.20)
Electricians 4.85) 10| .15} l
|Plumbers 4.95) 15] 20} $0.05
fironworkers 4.50] 10
(It should be noted this format is not necessarily in the exact form in which determinations will issue; it is for illustration [
only.)

% Back to Top
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§5.31 Meeting wage determination obligations.

(a) A contractor or subcontractor performing work subject to a Davis-Bacon wage determination may discharge his %
minimum wage obligations for the payment of both straight time wages and fringe benefits by paying in cash, making /
payments or incurring costs for “bona fide” fringe benefits of the types listed in the applicable wage determination or >

otherwise found prevailing by the Secretary of Labor, or by a combination thereof.

(b) A contractor or subcontractor may discharge his obligations for the payment of the basic hourly rates and the
fringe benefits where both are contained in a wage determination applicable to his laborers or mechanics in the following
ways:

(1) By paying not less than the basic hourly rate to the laborers or mechanics and by making the contributions for the
fringe benefits in the wage determinations, as specified therein. For example, in the illustration contained in paragraph (c)
of §5.30, the obligations for “painters” will be met by the payment of a straight time hourly rate of not less than $3.90 and
by contributing not less than at the rate of 15 cents an hour for health and welfare benefits, 10 cents an hour for pensions,
and 20 cents an hour for vacations; or

(2) By paying not less than the basic hourly rate to the laborers or mechanics and by making contributions for “bona
fide” fringe benefits in a total amount not less than the total of the fringe benefits required by the wage determination. For
example, the obligations for “painters” in the illustration in paragraph (c) of §5.30 will be met by the payment of a straight
time hourly rate of not less than $3.90 and by contributions of not less than a total of 45 cents an hour for “bona fide” fringe
benefits; or

(3) By paying in cash directly to laborers or mechanics for the basic hourly rate and by making an additional cash
payment in lieu of the required benefits. For example, where an employer does not make payments or incur costs for
fringe benefits, he would meet his obligations for “painters” in the illustration in paragraph (c) of §5.30, by paying directly to
the painters a straight time hourly rate of not less than $4.35 ($3.90 basic hourly rate plus 45 cents for fringe benefits); or

(4) As stated in paragraph (a) of this section, the contractor or subcontractor may discharge his minimum wage
obligations for the payment of straight time wages and fringe benefits by a combination of the methods illustrated in
paragraphs (b)(1) thru (3) of this section. Thus, for example, his obligations for “painters” may be met by an hourly rate,
partly in cash and partly in payments or costs for fringe benefits which total not less than $4.35 ($3.90 basic hourly rate
plus 45 cents for fringe benefits). The payments in such case may be $4.10 in cash and 25 cents in payments or costs in
fringe benefits. Or, they may be $3.75 in cash and 60 cents in payments or costs for fringe benefits.

[30 FR 13136, Oct. 15, 1965]
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§5.32 Overtime payments.

(a) The act excludes amounts paid by a contractor or subcontractor for fringe benefits in the computation of overtime
under the Fair Labor Standards Act, the Contract Work Hours and Safety Standards Act, and the Walsh-Healey Public
Contracts Act whenever the overtime provisions of any of these statutes apply concurrently with the Davis-Bacon Act or its
related prevailing wage statutes. It is clear from the legislative history that in nc event can the regular or basic rate upon
which premium pay for overtime is calculated under the aforementioned Federal statutes be less than the amount
determined by the Secretary of Labor as the basic hourly rate (i.e. cash rate) under section 1(b)(1) of the Davis-Bacon Act.
(See S. Rep. No. 963, p. 7.) Contributions by employees are not excluded from the regular or basic rate upon which
overtime is computed under these statutes; that is, an employee's regular or basic straight-time rate is computed on his
earnings before any deductions are made for the employee's contributions to fringe benefits. The contractor's contributions
or costs for fringe benefits may be excluded in computing such rate so long as the exclusions do not reduce the regular or
basic rate below the basic hourly rate contained in the wage determination.

(b) The legislative report notes that the phrase “contributions irrevocably made by a contractor or subcontractor to a
trustee or to a third person pursuant to a fund, plan, or program” was added to the bill in Committee. This language in
essence conforms to the overtime provisions of section 7(d)(4) of the Fair Labor Standards Act, as amended. The intent of
the committee was to prevent any avoidance of overtime requirements under existing law. See H. Rep. No. 308, p. 5.

(c)(1) The act permits a contractor or subcontractor to pay a cash equivalent of any fringe benefits found prevailing by
the Secretary of Labor. Such a cash equivalent would also be excludable in computing the regular or basic rate under the
Federal overtime laws mentioned in paragraph (a). For example, the W construction contractor pays his laborers or
mechanics $3.50 in cash under a wage determination of the Secretary of Labor which requires a basic hourly rate of $3
and a fringe benefit contribution of 50 cents. The contractor pays the 50 cents in cash because he made no payments and
incurred no costs for fringe benefits. Overtime compensation in this case would be computed on a regular or basic rate of
$3.00 an hour. However, in some cases a question of fact may be presented in ascertaining whether or not a cash
payment made to laborers or mechanics is actually in lieu of a fringe benefit or is simply part of their straight time cash
wage. In the latter situation, the cash payment is not excludable in computing overtime compensation. Consider the
examples set forth in paragraphs (c)(2) and (3) of this section.

(2) The X construction contractor has for some time been paying $3.25 an hour to a mechanic as his basic cash wage
plus 50 cents an hour as a contribution to a welfare and pension plan. The Secretary of Labor determines that a basic
hourly rate of $3 an hour and a fringe benefit contribution of 50 cents are prevailing. The basic hourly rate or regular rate
for overtime purposes would be $3.25, the rate actually paid as a basic cash wage for the employee of X, rather than the
$3 rate determined as prevailing by the Secretary of Labor.

(3) Under the same prevailing wage determination, discussed in paragraph (c)(2) of this section, the Y construction
contractor who has been paying $3 an hour as his basic cash wage on which he has been computing overtime
compensation reduces the cash wage to $2.75 an hour but computes his costs of benefits under section 1(b)(2)(B) as $1
an hour. In this example the regular or basic hourly rate would continue to be $3 an hour. See S. Rep. No. 963, p. 7.
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EMPLOYEE RIGHTS

UNDER THE DAVIS-BACON ACT

FOR LABORERS AND MECHANICS
EMPLOYED ON FEDERAL OR FEDERALLY
ASSISTED CONSTRUCTION PROJECTS

THE UNITED STATES DEPARTMENT OF LABOR WAGE AND HOUR DIVISION

PREVAILING
WAGES

OVERTIME

ENFORCEMENT

APPRENTICES

PROPER PAY

You must be paid not less than the wage rate listed in the Davis-Bacon
Wage Decision posted with this Notice for the work you perform.

You must be paid not less than one and one-half times your basic
rate of pay for all hours worked over 40 in a work week. There are few
exceptions.

Contract payments can be withheld to ensure workers receive wages
and overtime pay due, and liquidated damages may apply if overtime
pay requirements are not met. Davis-Bacon contract clauses allow
contract termination and debarment of contractors from future federal
contracts for up to three years. A contractor who falsifies certified
payroll records or induces wage kickbacks may be subject to civil or
criminal prosecution, fines and/or imprisonment.

Apprentice rates apply only to apprentices properly registered under
approved Federal or State apprenticeship programs.

If you do not receive proper pay, or require further information on the
applicable wages, contact the Contracting Officer listed below:

or contact the U.S. Department of Labor's Wage and Hour Division.

For additional information:

1-866-4-USWAGE ~WUHD

(1-866-487-9243)  TTY: 1-877-889-5627 o eiwes

WWW.WAGEHOUR.DOL.GOV

U.S. Department of Labor ] Employment Standards Administration I Wage and Hour Division
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DERECHOS DEL
EMPLEADO

BAJO LA LEY DAVIS-BAGON

PARA OBREROS Y MECANICOS EMPLEADOS
EN PROYECTOS DE CONSTRUCCION
FEDERAL O CON ASISTENCIA FEDERAL

LA SECCION DE HORAS Y SUELDOS DEL DEPARTAMENTO DE TRABAJO DE EEUU

SALARIOS No se le puede pagar menos de la tasa de pago indicada en la Decision de Salarios
PREVALECIENTES Davis-Bacon fijada con este Aviso para el trabajo que Ud. desempena.

SOBRETIEMPO Se le ha de pagar no menos de tiempo y medio de su tasa basica de pago por
todas las horas trabajadas en exceso de 40 en una semana laboral. Existen pocas
excepciones.

CUMPLIMIENTO Se pueden retener pagos por coniratos para asegurarse que los obreros reciban los
salarios y el pago de sobretiempo debidos, y se podria aplicar dafnos y perjuicios
si no se cumple con las exigencias del pago de sobretiempo. Las clausulas
contractuales de Davis-Bacon permiten la terminacion y exclusion de contratistas
para efectuar futuros contratos federales hasta tres afios. El contratista que
falsifique los registros certificados de las néminas de pago o induzca devoluciones
de salarios puede ser sujeto a procesamiento civil o criminal, multas y/o
encarcelamiento.

APRENDICES Las tasas de aprendices sélo se aplican a aprendices correctamente inscritos bajo
programas federales o estatales aprobados.

PAGO Si Ud. no recibe el pago apropiado, o precisa de informacion adicional sobre |os
APROPIADO salarios aplicables, péngase en contacto con el Contratista Oficial que aparece
abajo:

o péngase en contacto con la Seccién de Horas y Sueldos del Departamento de
Trabajo de EEUU.

Para obtener informacion adicional:
1-866-4-USWAGE  ~WHE
(1-866-487-9243)  TTY: 1-877-889-5627 N

WWW.WAGEHOUR.DOL.GOV

11§ Nanartmant of | ahor | Emnlovment Standards Administration | Wane and Hour Division

VOL. 52 PAGE 393

——n



|
f
§

P.O. Box 12847
| Austin, TX 78711

\ AUthOITty to Use ' Texas Department of Agriculture ﬂ/g

Grant Funds

The Honorable Efrain Valdez Ms. Debbie Esser
County Judge, Val Verde County Esser & Company Consulting, Inc.
P.O. Box 1267 702 S. Ashby Drive
' Del Rio, TX 78841 Uvalde, TX 78801
We received your Request for Release of Funds and Certification, form | September 7, 2018

HUD-7015.15 on:

Your Request was for State Identification Number: STEP-7218026

All objections, if received, have been considered. And the minimum waiting period has transpired. You are hereby authorized to use funds provided to you
under the above HUD/State [dentification Number. File this form for proper record keeping, audit, and inspection purposes.

This is to inform you that as of September 25, 2018, Val Verde County upon execution of an official contract is
hereby authorized, according to the terms of such contract, to use funds provided to you under the above State
Identification Number. The specific activities of this project identified below required a full Environmental
Assessment under 24 CFR Part Sec. 58.36 Environmental Assessments and 58.40 Preparing the Environmental
Assessment.

Project/Activity:
Water Improvements: Contractor shall utilize volunteers and donated equipment to install on Ridgeline,

Poindexter and Valley Vue Streets in the Ridgeline Community approximately 16,000 LF of 8" water line,
approximately 6,250 LF of 2" water line, 15 fire hydrants, valves, meters, meter boxes and all associated
appurtances.

' Rehabilitation: Single-Unit Water Service: Contractor shall use volunteer labor to install 18 yard lines and

all appurtenances.
Acquisition: Contractor shall acquire the easement needed for the water improvement project site.
Acquisition of an easement shall occur on Valley Vue Street from Ridgeline Street to end of Valley Vue

- Street. Contractor shall carry out all acquisition of needed real property, easements, and/or rights of way in
- compliance with the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42
' U.S.C. Sec. 4601 et. seq.) and HUD implementation regulations (24 CFR Part 42).

According to the documents provided by Val Verde County, all conditions requiring review under the National

' Environmental Policy Act for these activities have been met. If all other special conditions have been met, Val Verde

County is authorized to use Texas Community Development Block Grant Program funds in the amount of

| $350,000.00 made available to Val Verde County by the Texas Department of Agriculture for the approved project
| activities.

|
t

TDA is aware that a Performance Statement Amendment, Medification or Change Order could affect this Release
of Funds. The County is advised that this Release of Funds is only valid for the project activities noted above and
associated Environmental Review Record. If the Performance Statement or contract activities change as a result of
an amendment, change order or modification, a re-evaluation letter or a new Environmental Review may be
required under 24CFR58.47 and/or a review by TDA.

Thank you for your efforts to ensure compliance with all federal, state and program requirements. If you have any
questions regarding environmental issues or if we can provide any further assistance, please do not hesitate to
contact me at (512) 936-6709 or you can email me at Pamela Wozniak@TexasAgriculture gov.

Typed Name & Title of Au{honzmgrdf.ficgv:r' Slgn;ﬂ‘zre'of Aptgoriiing Officer . | Date sagned )

Pamela Wozniak - s f )
Environmental Specialist e "\)\ijci y ‘ q/d{ﬁ///’f

ST
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A s 2 . Lexis Advance® Subscription Amendment for State/Local #/O
LQXlSNQXl SGE ~ Government

(Existing Subscriber Version)

“Subscriber” Name: Val Verde County Attorney's Office
Account Number: 100000FZR

“LN”: LexisNexis, a division of RELX Inc.

1. Amendment

This Amendment (“Amendment”) amends and supplements the terms of the Lexis Advance Subscription Agreement
previously entered into between LexisNexis, a division of RELX Inc. (*LN") and Subscriber (the “Subscription Agreement”).
This Amendment shall serve as Subscriber's acceptance of the General Terms & Conditions for Use of the Online
Services in effect as of the date of this Amendment and displayed at www.lexisnexis.com/terms/general.

2. Certification
2.1 Subscriber certifies that the number of government professionals in Subscriber’s organization is as set forth below. A

“Government Professional User" is defined as an attorney, judge, librarian, researcher, inves |gator or analy
employed by the Subscriber. ﬁ/

| Number of Government Professional Users: l

P

e

2.2 A “Support Staff User" is defined as a person who supports the Government Professional User, including, but not llmlted
to: paralegals, interns, legal secretaries or other administrative support members. Up to 3 ID’s will be issued to support staff
for each Government Professional User accounted for above. Support Staff Users will receive access at no additional charge.

2.3 Each LN ID must be issued for individual use by the Government Professional User or Support Staff User.

2.4 If Subscriber, at the time of signing this Amendment has 11 or more Government Professional Users, then Subscriber is

required to notify LN if the number of Government Professional Users falls below 11. Subscriber shall, within 30 days of the
staffing change, notify LN in writing.

2.5 Subscriber acknowledges that the pricing and menus provided to Subscriber in this Amendment depend in part on the
number of Government Professional Users in Subscriber's organization. Subscriber certifies that as of the date Subscriber
signs this Amendment there are the number of Government Professional Users in Subscriber's organization (the
“Reference Number") as Subscriber has specified above.

(i) At LN's request from time to time, Subscriber will certify in writing the then-current Reference Number.

(ii) If there is a change in the Reference Number during the Term, LN may, in its sole discretion on at least 30 days
prior written notice to Subscriber, increase or decrease the Monthly Commitment by an amount that does not
exceed, on a percentage basis, the change in the Reference Number.

3. Lexis Advance Product and Charges

3.1 This Section 3 amends the Subscription Agreement with respect to the Lexis Advance® product offering described below.
The term of Subscriber's commitment for the Lexis Advance product offering will begin upon the date Subscriber's billing
account (“Account Number”) is activated ("Activation”) and will continue for the last period set forth in Section 3.3 below (the
“Committed Term”). Subscriber may not terminate this Amendment under Section 5.2 of the General Terms during the
Committed Term. In addition, Subscriber may terminate this Amendment during the Committed Term for a material breach
by LN that remains uncured for more than 30 days after LN receives written notice from Subscriber identifying a specific
breach. If Subscriber terminates this Amendment pursuant to this Section, then Subscriber will pay all charges incurred up
to the date of termination. Upon the expiration of the Committed Term, all access to and use of Lexis Advance by
Subscriber will be billed in accordance with the applicable then-current Price Schedule.

Product
National Primary Enhanced 1011511

TX Practice Library 1010629 ] 4 I Vﬁé /
-

ND: SLGovt-LexisAdvance-R3.5-SubAmd-April2016 D# 4830-8379-6014 © 2016 LexisNexis. All rights reserved.
Page 1 of 3

SKU Number
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Texas Statewide Public Records 1002367 } i

Al Briefs, Pleadings & Motions 1010612 = l 7 A
=z
4

[ See attached Rider No. 1 for additional Content & Features

3.2 During the Term, the premium features Shepard's Graphical and Research Map will be included at no additional charge.

3.3 In exchange for access to the Lexis Advance Content, Feature and/or Service set forth above in Section 3.1,
Subscriber will pay to LN the following amount (the “Monthly Commitment”) during the periods set forth below.

“Activation to 9/30/19 ' 159

3.4 During the Term, LN may make content and features available to Subscriber that are not included in the Lexis Advance
Content described above which will be offered to Subscriber at an additional charge (“Alternate Materials”). Subscriber will be
under no obligation to access and use the Alternate Materials, or to incur additional fees beyond the Monthly Installment. If
Subscriber elects to access the Alternate Materials by initialing below, Subscriber will be notified that additional charges will
apply before the Alternate Materials is displayed. If Subscriber proceeds to access the Alternate Materials, Subscriber will pay
the then current, transactional charge(s) for the Alternate Materials that is displayed at the time of access.

m Subscriber elects access to the Alternate Materials
(Inttial

3.5 Use of Lexis Advance under this Amendment is available to Subscriber and its Authorized Users (defined in the
General Terms).

3.6 LN may temporarily suspend access to Lexis Advance until all unpaid amounts are paid in full. No claims directly or
indirectly related to this Amendment with respect to amounts billed or payments made under this Amendment may be initiated
by Subscriber more than 6 months after such amounts were first billed to Subscriber.

4. Closed Offer

The prices and other terms are subject to change if Subscriber has not submitted a signed original or copy on or before
#ar(30) 13

5. Confidential Information

Subject to any state open records or freedom of information statutes, this Amendment contains confidential pricing
information of LN. Subscriber understands that disclosure of the pricing information contained herein could cause competitive

harm to LN, and will receive and maintain this Amendment in trust and confidence and take reasonable precautions against
such disclosure to any third person. This Section 5 will survive the termination or expiration of this Amendment.

6. SUPPORT AND TRAINING

During the Term, Subscriber, with the support of LN, agrees to encourage the effective use of Lexis Advance through:
(a) Mandatory basic training in the use of Lexis Advance by LN for all Authorized Users;
(b) Meaningful participation in additional ongoing programs presented by LN to update and train Authorized Users;

(c) Authorize the periodic distribution of memos or other communications by LN and/or Subscriber to Authorized Users:
and

(d) The periodic review with LN of Subscriber's Authorized User's use of materials and training under this Amendment.

ND: SLGovt-LexisAdvance-R3.5-SubAmd-April2016 1D# 4830-8379-6014 © 2016 LexisNexis. All rights reserved.
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7. Miscellaneous .

This Amendment does not bind either party until it has been accepted by both parties. Subscriber may accept this
Amendment by signing below. LN will accept this Amendment by providing Subscriber with access to Lexis Advance or by
signing below.

LEXISNEXIS WILL NOT ACCEPT ANY CHANGES, CORRECTIONS OR ADDITIONS TO THIS AMENDMENT UNLESS
SUCH CHANGES ARE EXPRESSLY ACCEPTED BY LN IN WRITING. SUCH CHANGES WILL HAVE NO LEGAL
EFFECT.

AGREED TO AND ACCEPTED BY:

Subscriber: Val Verde County Attorney's Office

[MUST BE COMPLETED BY SUBSCRIBER]

%éw Uietds
Printed Name: 6{)\/ r"h /\J \/A\J( -\,”"

Sl Copon ¥V AonC\_ G
Date: J]o- - 20‘3

Authorized Subscriber Signature:

LexisNexis, a division of RELX Inc.

[COMPLETED BY LEXISNEXIS]

Authorized Signature:

Name:

Job Title:

Date:

10-3: 2018

ND: SLGovt-LexisAdvance-R3.5-SubAmd-April2016 ID# 4830-8379-6014 © 2016 LexisNexis. All rights reserved.
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_Lease Agreement

Customer: VAL VERDE, COUNTY OF
BiTo: VAL VERDE COUNTY

AUDITOR

STEA

901 N BEDELL AVE

DEL RIO, TX 788404170

COUNTY OF VAL VERDE
LIBRARY

300 SPRING ST

DEL RIO, TX 78840-5150

Instalt:

State or Local Govemment Negotiated Contract : 072719100

S&Ibtiorj_ G

: -P-r-oducf Descnpuon :

1. CB035H (XEROX C8035H)

- Office Finisher Lx
- Wireless Print Kit
- Customer Ed

- Analyst Services

Lease Term:
Purchase Option:

Agreement Information

H2/
Xerox @\

b

Réquested Install 3
| Date

36 months
FMV

10111/2018

Print Charges
| Minimum Payment Meter Volume Band Per Print Rate |
1. C8035H $175.87 1: Black and 1-75,000 Included - Consumable Supplies Included for all prints
White 75,001+ $0.0056 - Pricing Fixed for Term
Impressions
2: Color All Prints $0.0506
Impressions '
$175.87 Minimum Payments (Excluding Applicable Taxes)
ed Signature
Customer acknowledges receipt of the temms of this agreement Thank You for your business! _—
which consists of 2 pages including this face page. This Agreement is proudly presented by Xerox and /ﬁm\p
Signer: Rogelio Musquiz Phone: ~(830)774-7505 Julia Galan | TUTAL /
(830)591-0500 /é,‘f%rml : /
:d -2-2412 For information on your Xerox Account, goto Q/
Date: o www.xerox.com/AccountManagement

WS V03810 10/3/2018 09:36:12
0840911010010020

7

Confidential - Copyright® 2008 XEROX CORPORATION. Al rights reserved.
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Lease Agreement :

#2/

Xerox g,V

(M‘RODUCTION:
1. NEGOTIATED CONTRACT. The Products are subject solely to the terms in the
Negotiated Contract identified on the face of this Agreement, and, for any option you
have selected that is not addressed in the Negotiated Contract, the then-current
standard Xerox terms for such option.

GOVERNMENT TERMS:

2. REPRESENTATIONS & WARRANTIES. This provision is applicable to
governmental entities only. You represent and warrant, as of the date of this
Agreement, that: (1) you are a State or a fully constituted political subdivision or agency
of the State in which you are located and are authorized to enter into, and carry out,
your obligations under this Agreement and any other documents required to be
delivered in connection with this Agreement (collectively, the "Documents”); (2) the
Documents have been duly authorized, executed and delivered by you in accordance
with all applicable laws, rules, ordinances and regulations (including all applicable laws
goveming open meetings, public bidding and appropriations required in connection with
this Agreement and the acquisition of the Products) and are valid, legal, binding
agreements, enforceable in accordance with their terms; (3) the person(s) signing the
Documents have the authority to do so, are acting with the full authorization of your
goveming body and hold the offices indicated below their signatures, each of which are
genuine; (4) the Products are essential to the immediate performance of a
govemmental or proprietary function by you within the scope of your authority and wil
be used during the Term only by you and only to perform such function; and (5) your
payment obligations under this Agreement constitute a current expense and not a debt
under applicable state law and no provision of this Agreement constitutes a pledge of
your tax or general revenues, and any provision that is so construed by a court of
competent jurisdiction is void from the inception of this Agreement.

3. FUNDING. This provision is applicable to govemmental entities only. You represent
and warrant that all payments due and to become due during your current fiscal year
are within the fiscal budget of such year and are included within an unrestricted and
unencumbered appropriation currently avalable for the Products, and itis your intent to
use the Products for the entire term of this Agreement and make all payments required
under this Agreement. If your legislative body does not appropriate funds for the
continuation of this Agreement for any fiscel year after the first fiscal year and has no
funds to do so from other sources, this Agreement may be terminated. To effect this
termination, you must, at least 30 days prior to the beginning of the fiscal year for which

N

Terms and Conditions

your legislative body does nol appropriate funds, notify Xerox in writing that ynm
legislative body failed to appropriate funds. Your notice must be accompanied by
payment of all sums then owed through the current fiscal year under this Agreement.
You will retum the Equipment, at your expense, to a location designated by Xerox and,
when returned, the Equipment will be to in good condition and free of all liens and
encumbrances. You will then be released from any further payment obligations beyond
those payments due for the current fiscal year (with Xerox retaining all sums paid to
date).

PRICING PLAN/OFFERING SELECTED:

4. FIXED PRICING. If "Pricing Fixed for Term" is identified in Maintenance Plan
Features, the maintenance component of the Minimum Payment and Print Charges will
not increase during the initial Term of this Agreement.

GENERAL TERMS & CONDITIONS:

5. REMOTE SERVICES. Certain models of Equipment are supported and serviced
using data that is automatically collected by Xerox or transmitted to or from Xerox by
the Equipment connected to your network (‘Remote Data") via electronic transmission
to a secure off-site location ("Remote Data Access”). Remote Data Access also
enables Xerox to transmit Releases of Software to you and to remotely diagnose and
modify Equipment to repair and correct malfunctions. Examples of Remote Data include
product registration, meter read, supply level, Equipment configuration and settings,
software version, and problem/fault code data. Remote Data may be used by Xerox for
billing, report generation, supplies replenishment, support services, recommending
additional products and services, and product improvement/development purposes.
Remote Data will be transmitted to and from you in a secure manner specified by
Xerox. Remote Data Access will not allow Xerox to read, view or download the content
of any of your documents or other information residing on or passing through the
Equipment or your Information management systems. You grant the right to Xerox,
without charge, to conduct Remote Data Access for the purposes described above.
Upon Xerox's request, you will provide contact information for Equipment stich as name
and address of your contact and IP and physical addressesAocations of Equipment.
You will enable Remote Data Access via a method prescribed by Xerox, and you will
provide reasonable assistance to allow Xerox to provide Remote Data Access. Unless
Xerox deems Equipment incapable of Remote Data Access, you will ensure that
Remote Data Access is maintained at all times Maintenance Services are being
performed.

>

WS N23134 10/3/2018 08:52:12
V.84 0858010020021

Confidential - Copyright® 2008 XEROX CORPORATION. All rights reserved.
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A

INTERLOCAL COOPERATION CONTRACT
DPS GENERAL STORES
P.0. BOX 15999
AUSTIN, TEXAS 78761-5999

STATE OF TEXAS

TRAVIS COUNTY

THIS CONTRACT is entered into between the Department of Public Safety (DPS) and the
Local Governmental Entity listed in Section I (Contracting Parties) under the authority of the
Texas Government Code Chapter 791 (the Interlocal Cooperation Act) and in furtherance of the
responsibilities of DPS as provided in Texas Government Code Chapter 411.

L

1L

IIL

CONTRACTING PARTIES

Department of Public Safety

and

Local Governmental Entity: Val Verde Sheriff's Office

Complete Address: P.O. Box 1201 Del Rio, Texas 78841
Street Address City and State Zip Code

Email Address: ffmartinez@valverdesheriff.com

STATEMENT OF SERVICE

DPS will provide certain forms, manuals, gunshot residue kits, and other supplies for the
Local Governmental Entity to use in the Breath Testing and Laboratory Alcohol and
Drug Testing Program. The purpose and objective of this Contract is to facilitate the use
of uniform and consistent procedures, paperwork, printed materials, and supplies.
BASIS FOR CALCULATING COSTS

Costs will be in accordance with the DPS General Stores’ non-DPS users price sheet.

PAYMENT FOR SUPPLIES

Local Governmental Entity must submit full payment to DPS at the time of order.
Payment will be made from the Local Governmental Entity’s current revenues.

TERM OF CONTRACT

This Contract is effective as of the date of the last party to sign the contract and ends on
August 31, 2021.
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THE UNDERSIGNED CONTRACTING PARTIES bind themselves to the faithful
performances of this Contract and have full authority to enter into this Contract on behalf of the
respective parties. -

If the governing body of a party is required to approve this Contract, it will not become effective
until approved by the governing body of that party. In that event, this Contract will be executed
by the duly authorized official of the party as expressed in the approving resolution or order of
the governing body of said party, a copy of which must be attached to this Contract.

Val Verde Sheriff's Office DEPARTMENT OF PUBLIC SAFETY
Name of Local Governmental Entity Name of Agency
By: By:
Authorized Signature Authorized Signature
Sheriff
Title Title
Date: Date:
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VAL VERDE COUNTY
HUMAN RESOURCES DEPT

MEMORANDUM
To: Efrain Valdez, County Judge
From: Juanita Barrera, HR Director
Date: September 28, 2018
Subject: AGENDA ITEMS FOR OCTOBER 2018

Listed below are several personnel matters which need to be part of the upcoming October agenda for HR
reporting period from September 20, 2018 through September 30, 2018.

A. Joe Frank Martinez, Sheriff, requesting the issuance of checks to Marisi DeHoyos, State Records
Clerk, with an annual salary of $21,450.00, effective September 18, 2018. Ms. DeHoyos is being
transferred from Receptionist to fill vacancy left by Natalie Sanchez who resigned.

B. Joe Frank Martinez, Sheriff, requesting the issuance of checks to Lee Jenkins, Telecommunicator,
with an annual salary of $24,000.00, effective September 20, 2018. Mr. Jenkins is replacing
Victoria Hernandez who resigned.

C. Joe Frank Martinez, Sheriff, requesting the issuance of checks to Elizabeth Salinas,
Telecommunicator, with an annual salary of $24,000.00, effective September 21, 2018. Ms.

Salinas is replacing Marisi DeHoyos who was transferred.

D. Lewis Owens, Commissioner Pct. 2, requesting to stop the issuance of checks to Gerardo Salinas,
Driver, effective September 24, 2018. Mr. Salinas resigned.
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U. S. Department of Justice

United States Marshals Service Modification of Intergovernmental Agreement
e ———————————amte I —— R e et L

1. Agreement No. 2. Effective Date 3. Facility Code(s) | 4. Modification No. | 5. DUNS No.
80-98-0061 107172018 6EB ] 61-1754-136

6. Issuing Federal Agency 7. Local Government

United States Marshals Service Val Verde Correctional Facility

Prisoner Operations Division 253 FM 2523

Office of Detention Services Del Rio, TX 78840

CG-3, 3" Floor

Washington, DC 20530-1000

8. Appropriation Data 9. Per-Diem Rate 10. Guard/Transportation Hourly Rate
15X1020 $72.50 $24.25

Mileage shall be reimbursed by the Federal Government

al the GSA Federal Travel Regulation Mileage Rate.

11. EXCEPT AS PROVIDED SPECIFICALLY HEREIN, ALL TERMS AND CONDITIONS OF THE IGA DOCUMENT
REFERRED TO IN BLOCK 1, REMAIN UNCHANGED. TERMS OF THIS MODIFICATION:

The purpose of this modification is to replace Modification 12 and to have 6 (six) guards at Val Verde
Correctional Facility to assist and support Deputy United States Marshals for 5 days a week, 8 hours a day. There
will be 4 (four) guards supporting the DUSM with the cellblock and the other 2 (two) guards will be cross trained
to provide administrative support to the USMS Del Rio Sub office. The duties are as follows:

Cellblock Duties:
*  General cellblock operations
¢ Prisoner searches, application of restraints
¢ Prisoner handling, escorting, processing, assisting with client/attorney visits
¢ Operation of prisoner elevator from cellblock to courtrooms to deliver prisoners to court proceedings

Administrative Duties:
o Updating court docket sentencing information into JDIS
¢ Updating case numbers from grand jury list each week
o Assist Medical Billing with data entries, PMRs, and file incoming correspondence/invoices
¢ Uploading Immigration detainers in electronic sub folder
o Pharmacy Billing: JDIS/PTS medication entrics
o JPATS/Ground prisoner moves and updating facility locations

CONTINUED ON PAGE 2

12. INSTRUCTIONS TO LOCAL GOVERNMENT FOR EXECUTION OF THIS MODIFICATION:

A. [0 LOCAL GOVERNMENT IS NOT REQUIRED B.X] LOCAL GOVERNMENT IS REQUIRED TO SIGN
TO SIGN THIS DOCUMENT THIS DOCUMENT AND RETURN ALL COPIES TO
U.S.MARSHAL

13. APPROVALS

L GOVERNMENT B. FEDERAL GOVERNMENT
ﬂv 7/ f-/a‘g, Aeaha Ogbern
wanire v Signature
LLL» aly 'K wle ¢ 0-51% Grants Specialist 10-17-2018
TITLE J DATE TITLE DATE
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U. S. Department of Justice
United States Marshals Service Modification of Intergovernmental Agreement

Agreement Number: 80-98-0061 Page: 2 of 3

Guard Requirements:

It shall be understood that throughout the performance of this agreement, the employee will have access 1o
information that is the sole property of the Federal Government. The employee will be required to enter into a
confidentiality agreement with the Federal Government that ensures the non-disclosure of information relating to
this project outside of the Federal Government.

For security purposes, the employee working on this agreement will be required to undergo a National Agency
Check and Inquires (NACI) and a basic criminal history background check or the Local Government will have to
demonstrate that such background check have been performed on the employee during the previous twelve (12)
months.

The Guard cannot act as an employee of the Government. While the Guard can be used to support the District they
can't be used in place of a government employee.

The Federal Government agrees to provide the following:

Provide the Local Government with space for the employee at USMS, Western District of Texas Del Rio Division
111 E. Broadway 159 United States Courthouse Del Rio, TX 78840

Requisite training in the use of JIDIS/PTS and/or other areas as required by the Federal Government

Provide a reasonable amount of office equipment and supplies to the employee for performance.

There will be limited network access will be given to the employee to complete the task that is given.

The Federal Government will retain all rights and privileges to all data provided by the Federal Government. The
employee shall neither retain nor reproduce for private or commercial use, any information or other materials
furnished or made available during performance.

These rights are not the exclusive and are in addition to any other rights and remedies to which the Federal
Government is otherwise entitled elsewhere. All property rights, including publication rights, in the information
and materials first produced by the employee in connection with performance shall vest with the Federal

Government.

The Federal Government will delete the account every 45 days if there is no usage on the network. The employee
will have to request a new account.
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U. S. Department of Justice
United States Marshals Service Modification of Intergovernmental Agreement

Agreement Number: 80-98-0061 Page: 3 of 3

BILLING AND FINANCIAL PROVISIONS

The local government shall prepare and submit for certification and payment, original and separate invoices each month to
each federal government component responsible for federal detainees housed at the facility:

UNITED STATES MARSHALS SERVICE

WESTERN DISTRICT OF TEXAS

655 EAST CESAR E. CHAVEZ BLVD.

235 JOHN H. WOOD, JR UNITED STATES COURTHOUSE
SAN ANTONIO, TEXAS 78206

505-346-6400

ALL OTHER CONDITIONS AND TERMS ARE TO REMAIN THE SAME IN ACCORDANCE WITH THE TERMS OF THE
CURRENT INTERGOVERNMENTAL AGREEMENT.
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. CONTI A P,
AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT eI e e OFI W
1 3
2. AMENDMENT/MODIFICATION NO. 3. EFFECTIVE DATE 4, REQUISITION/PURCHASE REQ. NO. 5. PROJECT NO. (If applicable)
- - 192118FA000000027.7
& ISSUED BY CODE |1CE/DCR 7. ADMINISTERED BY (I ofher than ltem 6) CODE |

ICEDETENTION COMPLIANCE REMOVALS
IMMIGRATION AND CUSTOMS ENFORCEMENT
OFFICE OF ACQUISITION MANAGEMENT
801 I STREET NW SUITE 930
WASHINGTON DC 20536

8. NAME AND ADDRESS OF CONTRACTOR (No., street, county, State and ZIP Code) 9A. AMENDMENT OF SOLICITATION NO.

VAL VERDE COUNTY OF

901 BEDELL AVE SUITE A 9B. DATED (SEE [TEM 11)
DEL RIO TX 788404170

10A. MODIFICATION OF CONTRACT/ORDER NO.
80-98-0061

HSCEDM-17-F-IG126

10B. DATED (SEE ITEM 13)
CODE 117541360000 IFAC'L"YCODE 03/01/2017

11, THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS

[ The above numbered solicitation is amended as set forth in ltem 14. The hour and date specified for receipt of Offers [Jis extended.  [Jis not extended.
Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended , by one of the follewing methods: (a) By completing
Items 8 and 15, and returning copies of the amendment; (b) By acknowledging receipt of this amendment on each copy of the offer submitted ; or (c) By
separate letter or telegram which includes a reference to the solicitation and amendment numbers. FAILURE OF YOUR ACKNOWLEDGEMENT TO BE RECEIVED AT
THE PLACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT IN REJECTION OF YOUR OFFER If by
virtue of this amendment you desire to change an offer already submitted , such change may be made by telegram or letter, provided each telegram or letter makes
reference to the solicitation and this amendment, and is received prior to the opening hour and date specified.

12, ACCOUNTING AND APPROPRIATION DATA (if required) Net Decrease: -$31,204.46
See Schedule

13. THIS ITEM ONLY APPLIES TO MODIFICATION OF CONTRACTS/ORDERS. IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14.

CHECKONE | A THIS CHANGE ORDER IS ISSUED PURSUANT TO: (Specify authority) THE CHANGES SET FORTH IN ITEM 14 ARE MADE IN THE CONTRACT
ORDER NO. IN ITEM 10A.

B. THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES (such as changes in paying office,
appropriation date, etc.) SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43.103(b).

C. THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTC PURSUANT TO AUTHORITY OF:

D. OTHER (Specify type of modification and authority)

E. IMPORTANT: Contractor [is not. [x]is required to sign this document and return copies to the issuing office,

14. DESCRIPTION OF AMENDMENT/MODIFICATION (Organized by UCF section headings, including solicitation/contract subject matter where feasible.)
DUNS Number: 611754136

COR: Richard Edge: 210-283-4478 (Richard.J.Edge@ice.dhs.gov)

RCOR: Nancy Kennamer: 210-283-4478 (Nancy.kennamer@ice.dhs.gov)

Contractor POC: Teresa Lowe: 830-774-7584 (Teresa.Lowe@valverdecounty.org)
Contract Specialist: Mary Taneyhill, 202-732-2754; mary.taneyhill@ice.dhs.gov.

The purpose of this modification is to deobligate unused funding.

As a result of this modification, the total obligated amount is decreased:
FROM: $148,209.40

BY: -$31,204.46

Continued

Except as provided herein, all terms and conditions of the document referenced in Item 9 A or 10A, as heretofore changed, remains unchanged and in full force and effect.

15A. NAME AND TITLE OF SIGNER (Type or print) 16A. NAME AND TITLE OF CONTRACTING OFFICER (Type or print)

ERANDON HARRELL

15B. CONTRACTOR/OFFEROR 15C. DATE SIGNED 16B. UNITED STATES OF AMERICA 16C. DATE SIGNED
(Signature of person authorized to sign) (Signature of Contracting Officer)
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REFERENCE NO. OF DOCUMENT BEING CONTINUED

PAGE OF

CONTINUATION SHEET | ,_9g_0061/HSCEDM-17-F~1G126/P00008 2 3
NAME OF OFFEROR OR CONTRACTOR
VAL VERDE COUNTY OF
ITEM NO. SUPPLIES/SERVICES QUANTITY fUNIT UNIT PRICE AMOUNT
() (B) (C) [D) (E) (F)
TO: $117,004.94
Exempt Action: N Sensitive Award: NONE
Discount Terms:
Net 30
FOB: Destination
Period of Performance: 03/01/2017 to 02/28/2018
Change Item 0001 to read as follows(amount shown
is the total amount):
0001 Bed Day Rate @ $63.81 per Day 114,434.44
As a result of this modification, funding is
decreased:
FROM: $128,030.56
BY: -$13,596.12
T0: $114,434.44
Accounting Info:
ERODETN-J09 E1 31-12-00-000
18-62-0700-00-00-00-00 GE-25-72-00= ====== ——-
000000
Funded: $0.00
Accounting Info:
ERODETN-J09 E1 31-12-00-000
18-62-0700-00~-00-00-00 GE-25-72-00- ====== w=-
000000
Funded: $0.00
Accounting Info:
ERODETN-J09 E1 31-12-00-000
18-62-0700-00-00-00-00 GE-25-72-00- —-—=—== ===
000000
Funded: $0.00
Accounting Info:
ERODETN-J09 E1 31-12-00-000
18-62-0700-00-00-00-00 GE-25-72=00= ====== ===
000000
Funded: -513,596.12
Change Item 0002 to read as follows(amount shown
is the total amount):
0002 Transportation Services 2,559.25

Continued ...
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REFERENCE NO. OF DOCUMENT BEING CONTINUED

PAGE OF

CONTINUATION SHEET|5,_95-0061 /5SCEDM-17-F-1G126/P00008 3 3
NAME OF OFFEROR OR CONTRACTOR
VAL VERDE COUNTY OF
ITEM NO. SUPPLIES/SERVICES QUANTITY JUNIT UNIT PRICE AMOUNT
(B) (B) (C) |(D) (E) (F)
As a result of this modification, funding has
been decreased:
FROM: $19,979.04
BY: -$17,419.79
TO3 $2,558.25
Accounting Info:
RMD10LT-000 ES5 32-23-00~000
18-62-0700-00-00-00-00 GE-21-31-00-000000 =-===--
--= 000000
Funded: -$17,419.79
Change Item 0003 to read as follows(amount shown
is the total amount):
0003 Mileage 11.25

FROM: $199.80
BY: ~5188B.55
TO: $11.25

000000

As a result of this modification, funding has
been decreased:

Accounting Info:
RMD10LT-000 ES5 32-23-00-000
18-62-0700-00-00~-00-00 GE-21-31-00~ ====== ===

Funded: -$188.55

Notwithstanding the period of performance
indicated above, the funding provided in this
modification is the amount presently available
for payment and allotted to this task order. The
service provider agrees to perform to the point
that does not exceed the total amount currently
allotted to the items currently funded under this
task order. The service provider is not
authorized to continue to work on those item(s)
beyond that point. The Government will not be
obligated to reimburse the service provider in
excess of the amount allotted to those item(s)
for performance beyond the funding allotted.

All other terms and conditions remain unchanged.
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